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no evidence of .any term being fixed upon during 
which he was to continue in the defendant’s ser- 
vice ; ami he was to be paid weekly wages from 
the moment of his being set to \vork at the busi- 
ness. The defendant therefore is liable to a penalty, 
whatever may lib the policy of the statute by which 
it is imposed. 

Vcrrlict for the plaintiff. 

Garrmv and Espinasse for the nlaintiff, 

Marryat for the defendant. 

fAttofnIes, Brown and Empson.J 


1809. 



Vide Coward v. !Maberley, posL 


Jefferies v. DuNcoaruE. 


Tuesdav^ 
Feb. 1*4. 


T^HIS was an action on the case for suspending in an action 

X " n ■ • •rt'i 1 • n 1 • tor SHspeadIng 

a lamp before piamtifr s house in the day-time, a lamp before 
to denote that he kept a brothel. hoiise,to denote 

that he kept a 
brothel, the 

The declaration stated, that at the time of the parish in which 
grievance complained of, the plaintiff was occupier state^^Uie^^se 
of a certain dwelling-house with the appurtenances, aid the ton to 
sittiate,lying, and being in a certainpublic street called “e 

Artillery Street, ^ ’to tvit, in the parish of 'e"uc 

^ , • not as local 

description ; and it is immatctJid whctheTtlitrebe any such parish in existence. 
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isop; Artilkry G.round in the voiinty of. Middlcscv, ui 
whicli he carried on the business of a carpenter, 

JEFrrniKs ‘ 

• and a great part of which he let out to lodgers; yet 

Duxconbe- that the defendant, intending to cause it to be be- 
lieved that lie kept arlisordcrly house, and to sub- 
ject him to the punishment pro»*idcd for that 
offence, unlawfully, wantonly, and maliciously, 
without any reasonable or probable cause, to \vit, 
on the i.'5th day of August, 1808, in the perish 
aforesaid in the county aforesaid, put up, raised, and 
erected in the saio' public street called Artillerv 
tStreet, tov'it. in the parish aforesaid in the county' 
aforesaid, a certain lamp in the front of and near 
adjoining to the. said dwclling-Jiotiscofplaintiff, and 
causcfl the same to be lighted and kept lighted and 
burning during the day-time for a long space of 
time, &c. thereby- tVsignating the said dwelling- 
house of plaintiff' as a bawdy house, &c. by means 
whereof his lodgers left hioi,,and he was injured in 
his business. • ' 

Garrort; for the defendant insisted, that the plain- 
tiff' must he nonsuited, as there was no such parish 
as “ the parish of the Old Artilkiy Ground." 

« 

Park, contra, maintained, that wherever the 
parish was mentioned, it was by way of venue, not 
of local description, and that it was the same as if 
it had been laid in the parish of St. Mary le Bow 
in tlic ward of Cheap. 

I/>rd Eli-enuorougu was of the latter opinion, 
but saved the point; and the plaintiff had a vdrdict 
with 1^. damages. 


Next 
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Next term <a ruje nisi was granted to set aside .I 809 . 
the verdict: but cause being shewn, the ^burt 
unanimously held, that the jjarisli mentioned in v. ' 
the declaration must be referred to xenitc iii the 
same manner as if this had been ap action for a 
libel ; and Gi^se, J. said,, it might be considered 
an action for libelling tlie plaintiff by means of 
suspending a lamp before his door . — Rule dis- 
charged. 

Park and Espinasse for the plaintiff. 

Xrarrorc and Bolland for the defendant. 


[Attoniics, Isaac.? and farndi] 


In trespass qnarc chtusuvi frr- 
git, where the locus in €|ii() is 
stated to be in the parish of A, it 
IS enough if A, has a church 
and overseers of its own, aud^is 
reputed a parish, nlihough per- 
haps ,stri('tly sptTiking it may 
be only a hamlet. TumicIi an 


action tiic Court will not try a 
qtiestion of parochialitfh Per 
Lord Ellcnbohovgi!, C. J. 
Anon, Hertford Sum^ Aa'S*. 
I80f). 

C/t/r Mersey and Irwell Na- 
vi^aliou Co, V flouglas, 2 past* 
437. 


Kixg, Esq. V. AfiLsoM. 


tVU 16. 


^fROVER for a 50 /. Bank of England note. 


Pos^ssion is 
pritihifarie evi- 
dence of pro- 

Tiic plaintiff’s ease was, that he had lost the 
note from his imcket in the streets ; and tliat the inents. Tlicrc- ' 

* fore, in trover 

for a h^nk note, it is not a prima. facie ciise for the [daintilF, to prove, that the note belonged to 
hini, ^iio*thai tin? ciefeudmd afterwards converted it : and the defendant wilt not be called upon 
to ^hcwhJs tide to the note, witlwut evidence from the other side that he got possespiou ofiiin^l^ 
tide or consideration. 

B 3 defendant. 
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1809. 


. Kin® 


V. 

Milsom. 


defendant* into whose possession it soon after 
came, was not the bofid Jidc holder of it for a 
valuable cousideratipn. 


The facts proved w'ere, that on the 18th of July 
1808, the note was in the possession^f the plaintiff 
as his property ; that on the 2 1st of the same month 
payment of it was stopped at the Bank of England 
liy his orders ; that the following da> uH advertise- 
jneut was inserted in a newspaper taken in by the 
defendant, stating the loss of the note, and men- 
tioning where it should be carried by the finder; 
that it was brought into the Bank on the 29 th of 
August, and immediately traoed to the defendant, 
Avho keeps a public-house ; that he at first said he 
did not recollect how^he came by it, and afterwards 
affirmed he ha<l given change for it about a month 
ago to a stranger, in payment of a glass of brandy 
and water ; but that he can neither write nor read, 
and that he was aftcustomed to receive notes of 
equal amount in the course of his business. 


Gai'7'ort' for the plaintiff insisted, tluit this evi- 
dence rendered it incumbent ujjfm the defendant to 
shew his title to the note. To sujiport an action of 
trover, it was priind Jack cnougli to prove that the 
article in question had been the piopcrty of the 
plaintiff, ^nd had been converted by the defendant. 
To be sure, the defendant might still shew that he 
had received it as a present from the ])laintiff, that 
he had bought it in market overt ^from a stranger, 
that he had a lien upon it, or that inany othc'rway 
the plaintiff had not the right of action which he 

at 
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at first appeared to liave. But unless «onie answer 
were glVon to the case of property in the plaintift' 
and conversion by tlic tlefendant, the plaintiff must 
always recover. Bills of exchange and promissory 
notes must be governed by the same rule wi th other 
propert}’. INlcrchants and tradesmen could have as 
little difficulty in shewing from whom and upon 
Avhat consideration they received a 50/. bank-note, 
as if the matter in question were a horse or a piece 
of furniture of that value. The defendant was 
therefore bound to prove his title to this note, or 
the court and jury must piesume that he got pos- 
session of it mala Jide, and that in his hands it still 
remained the proptuty of the plaintiffi 

Lord Er.tKxnoitouGH. •There, is a distinction 
between negotiable instruments and common chat- 
tels. With respect to the former, possession is 
prhmt facie evidence of property. I must presume, 
that the defendant, Vvhen possessed of this note, 
was a boiut jidc holtler for a valuable consideiatioii. 
It lies upon you to impeach his title. You might 
have thrftwu so nuu h suspicion upon his conduct 
in the transaction, as to have rendered it necessary 
tor him to prove from whom he received the note, 
and what consideration h.c gave for it. But I thitik 
von have not flonc so. The suspicious circum- 
stances detailed by the witnesses may he accounted 
for from the delcndant’s ignorance. It would 
greatly impair the credit and impede the circulation 
of negotiable mstruments, if persons holding them 
could, without strong eviilence of fraud, be com- 

B 4 pciled 
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180p. 

King 


pelled by auy prior holder to disclose the manner 
m which they received them. 


•r. 

Milsom. 


Plaintiff nonsuited. 


Garrmo and Gijford fot the plaintiff. 


Park and Espinasse for the defendant, 

[Attornies, Tamer aad G/yncs.J 


A bank note, though stolen, 
becomes the property of him 
who gives valuable considera- 
tion for it, having no notice nor 
knowledge of the robl^ery. Milr 
ler V. Race, 1 Burr, 452. So, 
although the loser of a bill ad- 
vertizes it in the newspapers, 
the person who afterwards bond 
Jide discounts it for the fraudu- 


lent finder, may recover upon 
it against the acceptor. La^^- 
son V. Weston, 4 Esp. 56 . — As 
to the peculiar nature of the 
property in negotiable securi- 
ties, sec the very profound and 
comprehensive argument of 
Eyre, C. J. in Collins v. Mar- 
tin, 5os. Pul. ^48, 
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ADJOURNED SITTlNGb AT WESTMIN'- rE R, 


Gainsford x\ Grammar. 

^OODS sold and delivcied. Picas, the general 
issue, and the statute of limitations. 

% 

The wods had been delivered seven or eia’ht 

};eai.s ago. I o take the ease out of tlic statute, 

« 

Mr. trails, the defendant’s attorney, svas called, 
who stated, that ^bout a year aytl a half ago, he 
carried certain propositions from the defendant to 
the plaintiff; there was not then, nor for several 
months after, any «u’ft depending between the par- 
ties; hut lie then t^nsidered himself as acting in 
the capacity of attorney for the defendant, and he 
had since charged for his attendances as such. — 
Q. “ Wlxit was the nature of the propositions you 
made to the plain tiff j by order of the defendant?" 

Par/f objected, that whatever the witness might 
have been instructed by the defendant to propose 
to the plaintiff on this occasion wasM piivileged 
communication between attorney and client. 

G arrow, conira, cited Cobden v. Kendrick, 4 T. If . 
431. and fVilson v. Rastall, lb. 753. to shew, that 

unless 


1 800 . 


I lisdiv, 
i\[j. Jt>. 

A. li ivincj A 
lit nu upon 
li , B beiore 
.- 4 . tommt iices 
Hny Ktion, 
i mplovs C. Iu.> 
AttoriK y, to 
Hi ike corUin 
j)roposifions to 
A upon the 
m If tern in dit- 
letente be- 
tween tberu. 

(* rafiu >t 1)(» 
i \ nm (1 IS to 
\\ hat B, s.iid 
upon the or oa* 
sion, for tlu-i 15 
to be ( onsi- 
dered a privi- 
leged coiiimu- 
nicatiun bt - 
tween attorney 
and {.iicnt But 
hat C. said 
whui be made 
thepropOAiiiuns 
to h.is good 
evidence 
against B.with- 
our^lurlher 
proot ot 
C\ being 
aulhori 4 !;fd by 
him than the 
fact pi C. being 
hi4 attorne\ . 
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1509. unless the witness was really acting as attorney to 

the party at the time, ho was bound to disclose 
Gai^sford , ' , , 

V. what passed between .them ; and contended, that 
Grammau. was not employed on this occasion in his 

professional capacity, but was merely in the situ- 
ation of a steward, or any other confidential agent, 
whose testimony was not privileged. 

Lord Elcenbokougii. I fully accede to the 
doctrine lai«l down in Cobden v. Kendrick, and// ii- 
Sony. Rasialt, which is no more than this, that com- 
munications by the party to the witness, whether 
prior or subseejuent to the relation of client and 
attorney subsisting between them, are not privi- 
leged. Cut this relation may be formed before the 
commencement of any suit. The attorney may be 
retainccl, and confided in as such, in contemplation 
of a suit; and shall it be said that he is bound to 
disclose whatever has been Totcalcd to him pre- 
vious to the suing out ‘or the Service of the writ? 
It is ejear thaf in this case IValls was employed as 
an attorney when he was directed to carry these 
proposals to the plaintitF. • 

L/arvm then proposed to call another person who 
w'as present at the conversation between the plain- 
tiff and IValls, to state what the latter then said. 

Park insisted, that it was first necessary to prove 
that //^<5r//s had authority for this f.om thetlefendant. 

Lord Ellenborougu. It has been proved t^jat 
he was then the defendant's attorney, and the latv 

will 
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will therefore infer that he had authority for what 1809. 

he said or did upon this occasion. 

^ Gaiwwri> 

It appeared that Walls had made an ofler from Grammak. 
the defendant of 2s. 6d. in the pound, and this 
being considered a sufficient acknowledgment to 
take the case out of the statute, tlie plaintiff had a ‘ 
verdict for the amount of his demand. 

Garroxv and Marryat for the plaintiff. 

Park for the defendant. 


[Attornies, Lemage and U 


Vide Roljhon D. 5 Ksp, Brar^ r. Ackerman, ib. 1 19# 

Spcncclcy v. Schulenburgli, 7 East. 357. 


Bax.ls t?. West^vood. 


Thursday, 
tVb. Id.’ 


Use and occupation. 


Ill All action 
tor use and 
occupation. 

It was proved that tlie defendant entered upon 
the premises in question (a copyhold tenement 
the manor of Edmonton) under th6 plaintiff, to wnuot»hew 

1 -I '11 • 1 ' I f that the plain- 

whom he had paid rent tili within the last two tin’s title has 
years, and that he still continues in possession. w'luUTOniy*’* 

renotinced the 

pluIntilT*s title at the time, and commenced a fresh holding under another person, 

J. Warren 
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1809. 



v>- liST'VOOD. 


J, JFarren stated as a defence to ,theiictio,it,^that 
about two years ago this copyhold tenement had 
been regularly seized as forfeited into the hands of 
the lord of the manor, by process from the court- 
baron, and that the defendant having notice from 
the steward to pay the rent to the lord, had punc> 
tually done so ever since. 


I. ord Ellenborougii. Did you by any formal 
act renounce the plaintiff’s title? Did you divest 
yourself of the possession you obtained under , the 
plaintiff, and commence a fresh holding under 
another person? 

J. Warren answered, that such a form had been 
thought unnecessary ; and contended, that as the 
defendant did ndl dispute the jMaintiff’s Original 
title to the premises, he was at liberty to shew' that 
that title no longer cxistyd, , 

• i 

Lord Ellen BOROUGH. You may as well attempt 
to move a mountein. You cannot controvert the 
continuance of the title of the person under whose 
demise you continue to hold. The !?ecurityof land- 
lortls M'ould be infinitely endangered if suefi a pro- 
ceeding were permitted. Had tlic defendant, upon 
the premises |eing seized by the lord of the manor, 
disclaimed hojding of the plaintiff, and entered , 
afresh under the new landlofd, we might now 
enquire into the validity of the seizure, and con- 
sider who is legally entitled to the premises; but- 
the same tenancy continues which was created by 

tlW 
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the original demise, and the tenant must still pay 
rent to the lessor Arlio.se title he then recogni;;cd. 

Verdict for the pliiintift'. 

Par^ and Gasdcc for the jilaiutifF- 

J. JVarren for the defendant. 


1809. 

B'Ai.r.9 


Wes I OOP. 


[Aitornios, Dunconihc ai;d 


But in fjtttmcnt by kndlonl 
against tenant, the tenant may 
shew that the landlord’s title 
has expired ; although ho can- 
not be permitted to prove that 
the landlord never had any 
title. England ox d, ^yUtm 
V. Slade, 4 T. R. ^ 

In an action for use ami oc- 
cupation, where tlie dofeiulant 
did not come in under tiie 
plaintiff, tke pittintifi' cun only 
recover rent from the time he 
has had th§ legal estate in hi nr, 
although he may have had the 
equitable estate long before. 
Cobb i\ Carpenter, Same Daj/. 
The defendant entered upon a 
leasehold cotlage, under J. S. 
who so^n after mortgaged it to 
W* S., and in IS 06 , assigned 
thcrf'quity, of redemption to the 
plaintiff. On the 18th of July 


last V^. S. assigned tlie legal 
estate in tlie premises to the 
plaintiff. The defendant conli- 
ntied in possession till tlie Mi- 
chaelmas followincr, and had 
paid no rent for the last two 
years. It was contended tht^ 
aUlioiJgh a person liaving the 
equitable ejjfate only, perhaps 
could not muinlaiH ase and 
occupation wiiliout pri\ay of 
contract,' yet the plaiiiiiti being 
now clothed with the legal es- 
tate, his title would have refe- 
rence to ihi^ tmie when the 
equity of rcdenjplion was as- 
signed to him, so as to entitle 
him to two y^ars rent. But 
Lord Ellen B onouG II clearly 
held, that lie could only reco- 
ver rent for the period between 
the 18th of July and Miciiael- 
iniis day 180S. — liis lordship 
likewise 
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Westwood. 


^ikcvM>e nilt'il in the same 
raiiso, that the (k* Ion cl an who 
ju>l hc^i’on; lu* <|uitti‘cl l»atl bc*(‘n 
(listiainfd u])on by the groifud 
landlord for several years’ 
i^round n /U, ainonjitin;^ to a 
nut cl » larger sum than was dun 
to the phiintiil, could only set 
off a [>art of this sum projjor- 
tiuned to the p.-nud duiuu' 


which the plaintifl'had the ieeal 
estate ; and that tlie fact of the 
plainlifl' having brought an 
ejectment for the* same premises, 
laying a demise on the J8lU 
July 1808^ wa‘5 no Iniv to tin- 
presciit action, but was only 
matter of s}»ecial application 
to the court. 


ADJOURNED SITTINGS IN LONDON, 


pi‘b. 


IIoMT.LL Widow V. Lock. 


In a regular 
^xuininsilioii 
upon tlic lotrf 

d'lTCt I)c*i4»iellie 
cxamniation iu 
c hief, a VC 
may be iiileiro- 
g.iled as to the 
coiileiits of 
wriltf'n insiru- 
njent-, not pro- 
di’.c ed ; but lids 
eaniiot he dune 
«fteT the exa^ 
mi nation in 
cliief, altlioM'ih 

the only object 
of the ques- 
tions then put 
be to shew, that 
the witness is 
iuterested. 


^CTION on a bull (lev’s bilb 

I 

A survcyoi ^called on the part of the plaintiff 
stated; in cross examination, that he was her son 
in law, and that she caiTicd on the business for the 
hcnefit of her late husband’s estate. lie was then 
asked, what iuteicst he and ins ^(rife took under 
the will of tlie deceased? 

Park for the plaintiff objected that the will 
itself should.be produced. 

Garroxc, cotitra, insisted that he had a right to 
put the cjucstion, as this reas to be considered an 
examination upon the voii'e dire. 

Lord 
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Lord Ellenbououch. The contents of written 
instruments may certainly be inquirerl into in an 
examination upon the voire dire ; but if there is to 
be such an examination, it must take place in its 
due order — before the examination in chief. If at 
any time it appears incidentally that the witness 
is interested, 1 will strike out his evidence ; but in 
cross-examination I cannot allow you the privi- 
leges of an examination upon the voire dire. The 
question is irregular. 



Lock. 


. The cause was afterwards referred. 


. Park and Comyn for the jdaintifi'. 
Garroxo for the defendant. 


[Attornlc*', Vavdtrrmn nnd iS’iratfon. j 


< • 

V"ide the Queen r, INI u^cot, 10 Mod. J<)3. I’luneri’. Pearlo, 
iT.R, 719 . Botham i’. Swindlers, Peak. Ca'i.*2 18. 1 F.sj). 

164 . S. C. 


Addeulev V. CoOKSOX. 


Feb. 56. 


A SSUMPSIT for carrying tlic. defundant as a Ti-c 

XX. • t r. ' 1. . T 1' !• (''“'“‘SC 

passenger in the Last Inaiaman trom on tiic parr of 

Madras to England. 

tice to pay the caplaiii of a Company’s sltip by which he returns to England, 

CiiUticff) lum for his passage, although it may have been usual to pay more. 


re IS no im- 


an otliccrin the 
E.»'3t Iiidirt 
Comj)siiy*.s ser-* 
more than tiic re- 


The 
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1809. The clefemlant M as a lieutenant in tlic Corn- 
panv’s service, and came home fm a sick certificate. 

Atlij-.Rtlst •' , !> u * f *. ea e 

X. By an order ot the court ot Directors, officers or 
CwKsox. this rankcominsj; home under these circumstances 
:u*e to pay lOOO rupees and no more “ for their 
passage and accommodation at the captain’s 
table> 

The defendant jiaid the amount of this sum in 
English money into court ; but the plaintiff M'cnt 
for jf 145 more. 

His case was, that for the regulation price, 
otliccrs are only entitled to swing tlieir cots in the 
steerage; that i ieu tenant Cooksou had a cabin to 

himself; and that tlic sum demanded was notniore 

« ^ 

than he received from others who enjoyed tlic 
same advantage ; but it appeared tliat, on board^ 
the Devayties during this voyage, no officers did 
sleep in the steerage ; ‘that tltga cabin occupied by 
the ilefcndaut would have remained empty, or 
been filled M'ith stores if Jie had been excluded 
from it ; and that he had not made any express 
promise to p;iy more than the 1000 rupees. 

Lord Elm;m)orol'cii. The order says nothing 
about sleeping in the y/ccyv/gc, fV*hy then should 
the officers ^bc confined to that part of the ship ? 
Had any other person w ho would have hired this 
l abin been excluded from it by the defendant, and 
the plaintiff’s jirolits had been thereby, diminished,, 
the case might have been different. But I" see 

nothing 
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jiothing to raise an implied promise on the part of 
this defendant to pay beyond the regiflatcd sum. 

Plaintifl' nonsuited. 

Park and Richardson for the plaintiff. 

(iarroxv for the (Jefendant. 

4 

[Attornics, llaton and Wihhcn.l 


Foiister and others, Cleut-vts. 

A SSUMPSIT for money p&id; Piea, the general 
issue. 

This action _was.fbi*ought by Mess7's. Forster, 
Ltibbocks and Co. banikers in London, to recover 
tlie sum of 100 1. paid by them to the holder r>f a 
bill of exchange, acceptCtl by the defendant pay- 
able at theb' banking house. The bill was drawn by 
one Hanley, payable to his own ordei-, ami when 
paid by the plaintiffs had his indorsement upon it. 

Paley, (of counsel for the jdaintiffs,) at first satis- 
fied himself with proving the defendawt’s hand- 
writing to the bill; that it was paid by the plain- 
tiffs ; and that the defendant had then no effects in 
their hands* 

C Lord 


1809. 



Ado«ri.ev 


V. 

CnUKSON, 


Situniav, 

hVh. 

In an action by 
bankoi^j to 
recover tlie 
amount of' a 
bill ole vchan^e 
at copied by tin; 
delVricL.nt pay- 
able at tlicir 
lioube, and paid 
by lliiiiiidlior it 
>%as indorsed, 
they art* bound 
to pit AO the 
indoj .moment by 
tho prtyee, as 

well as the ac- 
ceptance by 
the defendant 


Vor- TL 
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1800. 


<‘Li:MrKTs. 


Lord Eli-exborough said be must go fartlicr, 
and give evidence of tlie indorscinent by llanlcv, 
to whose order the bill was pay able. 


contended primd facie the hand WTitf 
ing must be taken to be Hanley’s, and that as it 
was the custom of bankers to pay a bill with the 
name of the payee w'l itten upon the back of it, a 
request from the acceptor must be undcistood for 
them to do so. When this bill was presented to the 
plaintiffs for payment, it appeared in a negotiable 
shape, and tliey were authorized to pay' it without 
inquiring into the title of the holder. 


Lord. Elckn BOROUGH. If the acceptor of a bdl 
of exchange makes it payable at a banker’s, he 
lecpiests the latter to. pay it qnly to the payee or 
his order, and not to any person who presents il. 
If the banker pay's it without ascertaining the 
indorsement to be genuine, ’it is at his own risk. 
The name of Hanley'' upon this bill may be forged; 
in which ease, the plaintiffs have paid it in their 
own wrong. 

Evidence was afterwards given of ah acknow- 
ledgment by the defendant, tliat Hanley had in- 
dorsed the bill ; and the plaintiffs had *a verdict for 
the but without interest, to which Lord 

Ellcnborough said they had shewn no right. 

[Atforuics, Crowder mkJ Co. inrl Follett ] 


Vide Cheap Harley, eited 3 T. R. J 27. i\Iead r.JToung 
4T.R. 28* ' 

EX-lZABliTH 
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Elizabeth IIiTXHAM, Spr. v. Samuel Smith. 

JpOLICY of insurance upon goods, , by the ship 
7'wo Friends, from lAindon to Charleston. 

Plea, the general issue to all except JC.20. 14. 6. 
and as to that a tendei’. 

. It was admitted that the defendant had sub- 
scribed the policy for .£.10(), and that a loss had 
happened of ^.76'. J[4s. 6d. per cent. 

As a discharge for <£.56. the defendant put in the 
record of a cause ‘in the 'Lord •Mayor's court, 
wherein one George Baker was the plaintiff, FJiza 
Iluxham was the defendant, and Samuel Smith the 
garnishee. From flliis it appeared, that upon a 
judgment of quod haFet, Smith (the nojv defemlant) 
had been ordered to pay ,£.56. of the monies of 
MissHuxham in bis hands to Baker, and that there 
was an ac*know lodgment of satisfaction regularly 
entered. .f' 

Park objected to the validity of the attechmenl, 
on a suggestion that when the proceedings were 
instituted in the mavor’s court, the policy was, and 
had ever since remained in the possession of one 
Price, who liad a lien upon it; thatAwiiV/i as gar- 
nishee, being in collusion with. PaAer, had admit- 
ted file policy, which could not otherwise have 

C " been 







Monday, 
Feb. 17. 

To prove that 
the deleiwUnl, 
under process 
of foreign at- 
tachment, has 
puid a sum of 
money toacie- 
ditor ol the 
plaintlir, tiiu 
record of the 
caiiM* in the 
Mayor’s (’ourt, 
wit li an entry 
of .‘‘atisfm lion ^ 
is coiu.Iusive 
evidence. 

Ihe lecord i-* 
onl;v primii 
facie evidence 
that the debt 
for which the 
action was 
bronchi in 
the Mavur’< 
Court, arose 
wllhiii ihe Ji- 
luitsot the cIk 
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Smith. 


been proved, fancl that he had paid Bahr the £. 56 
before iBnal fudgment, althougli at the trial a ease 
had been reserved for the ojiinion of the Recorder. 

Lord Ei.LEXBonouGH. Supposing these facts to 
b6 true, I have not legal organs to see them. If 
the money was attachetl in the defendant’s hands, 
and he paid it pursuant to the judgment of a court 
of competent jurisdiction, I must suppose. o?nma 
rite acta. Sitting at Nisi Prius, can I unravel the 
proceedings before the Recorder of London, and 
<riant a new trial in the cause which he has de 
cided? I must give credit to the record which is 
protluccd. 


Bark contended the defendant was hound to 
prove that Baker had a debt of^f. due to him 
from Afiss HiLvhum, which arose u ithin the city of 
London; and cited Palmer Ifooke, 1 Ld. Raym. 
707. as an authority. in point. 

IMie Common Serjeant (Knoa'h/s) pointed out the 
, hardship to which this would expose the garnishee. 
According to the mode of proceeding in the 
•Mayor’s court, upon the plaintiff’s affidavit the debt 
was taken pro co)iJesso, and A/h-.v’ Huxham had an 
easy ieme«ly if tlicic was not a debt to this amount 
arising within the city, as by putting in bail at any 
time within a year and a day after final judgment, 
the attachment would be di.ssolvcd, Baker must 
return the money to the garnishee, and she might 
tr\ the cause beibre the Recorder, or remove it into 
any of the >.oiu ts at IVe.tminstcr. 

Lord 
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Lord Ellenborough. I think tlia judgment is 
primd facie evidence that the debt arose witiiin the 
<’itv ; but this being arccordof an inferior court, I 

will admit the defendant to prove the contrary. 

• 

A witness stated that Miss Huxham was a mil- 
liner at Charleston, and liad ordered goods of Baker, 
a shoj)kee]}er in Newgate Street, to be delivered on 
board a ship in the river Thamex ; that they were 
sent according to the order ; hut whether the ship 
which received them then lay within the bounds 
of the city, the witness could not tell, 

. Lord Eelenborougii. That is immaterial. 
There was a delivery as soon as the goods were put 
in a course of conveyance. The debt certainly 
arose within the cit\ , and ifiight he sued for in the 
Mayor's court. 

An objection warf then started that the Christian 
name of the plaintifi*' in tins suit was Elizabeth^ 
while that of the defendant in the suit below was 
Eliza ; but upon evidence that the plaintiff’s attor- 
ney had callerl her Eliza, Lortl Ellenborough said 
jt was enough that she appeared to be known as 
well by the one name as the other, and the foreign 
attachment Avas at last allowed to operate aspayi 
ment of £. jd. 

• 

The witness to prove the tender said he offered 
to pay the £. 20. 14s. 6'd. to the plaintiff’s attorney, 
but required at the same time to have a receipt in 
full, ‘or that the policy should be delivered up to be 
cancelled. 

C This, 


1809. 

HuxRam 

V. 

Smith. 


If a merchant 
abroad orders 
goods of a 
shopkeeper re- 
siding within 
the city of Lon** 
don, tu be put 
on board a ship 
lyhtg; beyond 
the limits of tht; 
city, and tho 
shopkeepf'r 
sends thern 
irom lui uliop 
to he shipped 
in pursuance of 
the order, the 
price of tlic 
goods may be 
for in t)io 
iMayor’s court 
as adebt arh- 
ini:; within the 
city. 
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Uw;«HA« 

V. 

Smith. 


Tuesday, 
hah. 28 . 

Although a 
factor sell 
goods as a prin- 
cipal, yet if be- 
fore they are 
all delivered, 
and before any 
pan of them is 
paid for, the 
puichajcT i-. 
iufonued that 
they belonged 
to a third per- 
son ; in an ac- 
tion by tlic 
latter tor the 
price of tliem, 
the purchafev 
cannot set otV a 
debt due to him 
from the factor. 


This was h/jld to be insuflicient ; and the plaintiff 
had a verdict for the last mentioned sum. 

Pat-k and Richardson for the plaintiff, 

‘ ‘0CnOiOlys, C. S', for the defendant. 

{Attoruies, Skenjoood and Ratolinson..^ 


Sec the cases upon the law of Foreign Attachment brought, to- 
gether by Mr. Serjeant Williamsj 1 Sauud,()7(l). 


Moore v. Ceementson and others. 

'"JpHIS was an action for goods sold and delivered. 

The defendants allowed that they had purchased 
and received from one Green, since deceased', wool- 
len cloths, which were the prdperty of the plaintiff, 
a Yorkshire clothier, to the value oi'£. 600 • but 
they contended that they had a right to set off 
against this a debt due to them from Green, who 
had died insolvent. 

Green Avas a factor and warehouseman in Bush 
Lane, and sold the goods in question to the defen- 
dants in the months of February and March, 1607, 
without mentioning the name of any principal. 
Before they were all delivered, liowevcr, one of the 
defendants asked Green's clerk “.whose goods tliey 
were to which he answered, “ Moords j he is the 

“ manufacturer. 
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“ manufacturer, anti you may like to shave thenj of i« 09 . 

“ him when Green is dead.” The bills' df parcels 
were m Green s own name. ‘He was employed by a 
number of other clothiers in the country to dispose Cwmi!n i- 
of their goods in town ; and it was known to the 
flefendants that he was in the habit of acting as a 
factor. Green died in May, 1807, indebted ‘to the 
tlefendants beyond the value'^of the goods in 
question. 

G arrow contended that the defendants under 
■thc.se circumstances had a clear right of sct-olf. 

They had dealt with Green as a principal, and the 
|Jlaintitf having accredited him as such could not 
interpose to disturb tlie mutual rights subsisting 
between the parties. The conversation of the clerk 
only' amounted to ’notice that Atoore was tbema» 
nufacturer ; the goods might subsequently have 
become Green’s o^ivn property ; and at any rate, 
this notice cajhe too late, a.s a considerable part of 
the goods had been previously delivered, 

Far^', contra, allowed that if the defendants 
were ueitlicr expressly told, nor had reason to be» 
lieve, that in this transaction Gree/j acted only as 
an agent, they were entitled to, the set-olF which 
they claimed ; but he insisted that what the clerk 
said amounted to express notice of Moore being the 
owner of the goods, and that independently of this, 
the general knowledge which they possessed of 
Green being in the habit of acting as a factor was 
sndicient to put them upon their guard, and to pre- 
vent them from giving him credit as a principal. 

C 4 Lord 
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IS09. Lord Ellen BOKOUG ii, If the defendants had 
merely had a general knowledge of Green being a 
X. factor, this I think would not be enougli to deprive 
Clement- them of the privilege they derived from his actually 
selling these goods as a principal. A man who is 
in the habit of selling the goods of others, may 
likewise sell goods of his own ; and where he sells 
goods as a principal w'ith the sanction of the real 
owner, the j)urchascr w'ho is thus led to give biin 
credit shall on no account afterwards be deprived 
of his set-olF by the intervention of any third per- 
son. But here, there was e.xpress notice to the 
purchaser before the contract was completed, that 
Green in this particular transaction acted only as 
a factor. No .stress could be laid upon the form of 
the bill ofparcel^; and«the eonamunication by the ' 
clerk was am[)ly suHicicnt to inform the defendants 
of the true relation in which the parties stood to 
each other. The vendor thcrefoi'e might interfere at 
any time before payment. The defendants might 
have paid Green, who seems to have harl an um 
countermanded authority to receive the price of the 
goods. They did not do so; and as this is not a ease 
of mutual credit, the set-off cannot be allowed. 

V’crdict for the plain tiff 

Park -AWiX Puller for the plaintiff. 

Garrow f br the defendants. 

[Attoriilc-, Tnmow and Sua'ni *5’ ‘-‘'-J 


Vide Waring ^ , J’.ivnick, ante^ V')l. L 85, Coates v, Lewis, ib. 

ClEM£NTX 
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Clementi and others », Goi.ding and others. 

, Efb. g«. 

TTHIS was an action for piratina: a in\isical coin- ^ 

JL . s ’ * ® . position pub- 

position called Heigh-ho F The (Icclaration i‘ ^bed on a i>iu. 
.stated that the plaintiffs were proprietors of 4 cei*- paper is privi- 
tain book, being a musical composition, air and !vithh,"8 Annf 
melody, known by the name of “ Heigh-ho!" first « 
printed and published within fourteen years now 
last past, the same being printed and published in a 
single sheet of paper ; and that being such proj»ri- 
etors they printed and published for sale divers, to 
wit, 1000 copies of the said liook, each oj such copies 
being printed on a single sheet 0 / /M/it v*, whereof they 
had sold 500 copies, and had the rcmaining600 in 
their hands for sale ; ye|; that the del’cndants 
wrongfully printed, published, aiul exposed to salt; 
a great number, to wit, 1000 copies of the said 
hook, each of such l^ist •mentioned copies being printed 
on asingle sheet of paper, aiubsold divers of the said 
Jast mentioned copies ; wiicrcby the plaintilfj were 
prev^ented from selling tlic copies so remaining in 
their haivls as al'oresaid, and had been greatly in- 
jured in their copyright in the said book. In the 
Jid count the song was denominated a tcriiing in- 
jitead of a book. — Pica, the general issue. 

The composition in question was a song in an 
Opera called “ Tzco Faces under a Hoodf the music 
of which was composed by Mr. Schicld, and sold 
by him on the 12th December 1807, to thcplain- 
tiffst They immediately published the whole in a 
body ; and as “ Heigh-ho ! ' proved a very popular 
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1 soj). air, they soon after brought out this by itself on % 
single sheet, in the manner stated in the declara- 
V. tion. I hidcr a conception which generally pj«e vailed 
CoLPiNO. among music sellers, that by ,so doing, the plain- 
ti^'s had lost tlicir exclusive property in this air, 
the defendants likewise published an edition of it 
in the same form, which had a considerable sale. 
The defendants had reprinted the original words 
which were from the pen of Mr. T. Dibdin; but it 
was the piracy of the music only which the plain- 
tiffs complained of as an injury, 

Scarlett, for the plaintiffs, contended that this 
musical composition was clearly protected as a bodk 
by 8 An. c. If). The legislature by the word book 
could not be considered as meaning only a number 
of printed sheets bound up together, since they 
talked to sec. 2. of a literary composition as a book 
before it was printed at all. Altjiough in some dic- 
tionaries a book is defined to lie a volume, or a lite- 
rary composition of sufficient length to make a, 
volume, according to its original meaning, it sig- 
nifies any writing, without reference tp size or 
form ; and it is so used by the most celebrated 
authors. Thus, in Shakespeare’s Hen rv IV. book (a) 
stands for the mdenture or instrument, by which 
Mortimer, Gkndmer and JJotspur agreed to divide 
England between them ; arid the commentators 


(fl) yjort, “ By that time will little before callfed an Indenture 
our book, 1 think, he dram ti.'" tripfirtite, N/rhis i$ the same 
Hen. IV. Part L Act HI, scene in which is uscU 

hceiip 1. The instrument is a a third part. 


Upon 
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upon that p^issage point out'various otl^r instances 
in which the word is employed in the same sense. 
—In actions upon this statute compositions, of a 
single sliect have frequently been considered as. 
within its protection. In Stdrace v. Longman 
before Lord Kenyon, which was an action f^r 
pirating an Italian air published upon one sheet, 
the objection now relied upon w^s not thought of, 
and the plaintiff recovered. So another action was 
brought soon after, with the same success, for pi- 
rating the popular melody, “ Hope told afiattenng 
i’alc, ’ which was printed in the same form. In 
Hime v. Hale (F), before Lord Ellcuborougli, the 

])oint 



CoiDtso. 

1' 


(rj) Star ace vJLongmam Sit- 
tings after M, 1\ 178ft. The 
^ecliaration stated that the 
plaintiff composer o|!ia. mu- 
sical air, tune and writing.^ and 
that it was reprinted by the 
defendant within the 1 4 years 
limited by the act, &c. Erskine 
for the defcadant examined tlie 
plaintiff's sister, to shew that 
the song was composed to be 
sung by her at the Italian 
Opera, and that all composi- 
tions so performed were the pro- 
perty of the house, not of the 
composer. Lord Kenyon said, 
that this defence could not be 
supported ; that the statute 
vests fhe property ir> the Author, 
that no such private regu- 


lation cou^d interfere with the 
public right. 

if*) Hime t*. Dak. Sittings 
after ilf. T. 1803 . 

^This was an action for pirat- 
ing the wordib of a song called 
‘‘ Abraham Ncxclandf published 
on a single sheet of paper. Lord 
Ellen BOU ouoH was inclined 
to think that such a publication 
was not protected by S An. 
c. 19 * tts the word book only 
means in common acceptation 
a plurality of sheets, but is de- 
cidedly used in ?his sense in one 
clause of the statute itself. He 
therefore nonsuited the plain- 
tiff, but reserved the point for 
the opinion of the court. 

Erskine for the plhintiff moved 

next 
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Clemen ii 

Golding. 


point was made, and his lordship nonsuited tlie 
plaintiff; but the court of K. B. afterwards set the 
uonsiiic aside, and ordered a new trial. 

Garrow 


next term for a 'lulc to shew 
cause v^hy the nonsuit should 
not be set aside, lie contended 
that the lejjislature could never 
have meant to make the opera- 
tion of the statute depend upon 
the type in which any composi- 
tion is printed, or the form in 
which it is bound U|). This 
song might easily have been ex- 
tended over several sheets and 
rendered a duodecimo volume. 
In Back X . Long?nan, Cowp. 
it was decided that music is 
within the act, and musical 
compositions most generally 
appear in this fugitive form, 
[Lord Ellenborough. In the 
case cited, the musical compo- 
sition was a sonaliiy and a sonata 
may be a book.] It never oc- 
curred to the Lord Chancellor 
who directed the i.ssue, or to 
Lord Mansfield, or any of the 
judges who decided the case, 
that the form of the publication 
could make an^ difference, and 
therefore it is not stated. If a 
different construction were put 
upon the act, many produc- 
tions of the greatest genius, 
lioth in prose and vci>e, would 


be; excluded from its benefits. 
But, might the papers of the 
Spectator, or G rays Elegjf in a 
count rij Churck-ijnniy have been 
pirated as soon as they \vi.'*e 
published, because they were 
first given to the world on single 
sheets ? The voluminous extent 
of a production cannot in an 
enlightened country be the sok*- 
title to the guardianship the 
author receives from the law. 
Every man know’s that the ma- 
thematical ami astronomical 
calculations w hich will inclose 
the student during a long life in 
his cab^iiiet, .are frequently rc- 
duc(’fi to the compass of a few 
lines ; and is all this profundity 
of mental abstraction on w^hich 
the security and happiness of 
the species in every part of the 
globe drqiond to be excluded 
from the protection of British 
jurisprudence ? But there is 
nothing in the word l/ook to re- 
quire that it shall consist of 
several sheets bound in leather, 
or stitched in a marble cover ^ 
Book is eviileutly the Saxon 
ijoc, and the latter term is from 
the bccch’frec, the rind of which 
supplied 
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Garroto for the defendant said, tb^t in Umc r. 
the Judges of K. Ih had not given any express 
. opinion 



Golding. 


the place of paper to ©ur Ger- 
man ancestors. The Latin word 
llhtr is of a similar etymology, 
in caning originally only the 
hark of a tree. Book may 
therefore bo applied to any 
writing : and it has often been 
.so used in the English langinigc. 
►Sometimes the most hum- 
ble and familiar illustration 
A the most fortunate. Tlic/m/vt 
lool^ so formidable to infuiit 
>ears, consists of one small page 
protected by an animal* pi epa- 
ration, and in this state it has 
universally recei\cd the appel- 
lation of a hooli. So legal 
proceedings, the 'copy of rlie 
pleadings after issue joined, 
whether it be long or short, is 
called the paper book or the 
tlcmurrer Imok, In the Chnirt of 
Exchequer, a roll was antiently 
denominated 'dbook, and so con- 
tinues in some instances to this 
day. An oath as old as the 
time of Edward I. runs in this 
form : “ And you shall deliver 
into the Court of Exchequer a 
hook fairly written, But 

the book delivered into court in 
fulrilment of this oath has al- 
ways been a roll of parrlun'mt, 

— ii7//c' riiii 


In Easter IVrm following 
Carroxo was proceeding to shew 
cause against the rule, when 
Lord Ellen borough said, the 
question was of so much conse- 
quence, that the court wen* of 
opinion the matter should be. 
reconsidered, and then, by a 
special verdict, it might be as- 
certained, whether the piece 
was a book within the meaning 
of I lie legislature. 

frrtiToai, without arguing that 
|foint then, hegged to draw 
theii lordships attention to the 
libeilous nature of the song, and 
contended it was of such a dt'- 
sciiiptioii that it could not re- 
ceive the protection of the law 
in whatever shape it Fiad ap- 
pealed. It professed to be a 
panegyric upon money ; but 
was in reality a gross and nefa- 
lions libol upon the solemn 
administralionof British justice. 
The object of this composition 
was, not to ^satirize folly or 
to raise the smile of innocent 
mirth, but being sung in the 
streets of the capital, to excite 
the indignation of the people 
against the sacred ministers of 
th<‘ law, and the awful duties 
lhc> woie appointed to perform. 

The 
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GotDING. 


ojjinion, and liu<l ordered a new trial that the facts 
might be more distinctly Ibimd, and a question of 
such iniportaiiee iniglit receive the most solemn 
determination. He therefore proposed that a case 
should now be .made for the opinion of tlic court. 


Lord Eixexbouougii. I do not at present sec 
why a composition printed upon a single sheet 
sliould not be entitled to the privileges of the sta- 
tute. We say “ Sit liber Lide.iy' without referring 
to a volume eitlier printed or written. I was at first 
startled at a single sheet of paper being called 0 
book ; but I was afterwards disposed to think, that 
it might be so considered within the meaning pf 
this act of parliament; and when the matter came 


The mischievous teiulmry of 
the procluctiou would suflicicnl- 
ly appear from the fullSwiu" 
stanza * after hearing which jlie 
court would say whether the 
nonsuit ought to be disturbed. 
The world is inclin'd 
To think Justice blind ; 
Yet what of all that? 

She will blink like a bat 
At the sight of friend Abra-^ 
ham New^a/td f 

Oh ! Abraham Magi- 

cal Abr^Ji&kk.Ncuohnd f 
Tlu/ Justice "tis known 
Can see thro’ a mill-stone. 
She cant see thru’ Abraham 
Ncivland ! 

Lord Lllexhorough. If 
the composition appeared on 


the Aire of it to be a libel 50 
gross a* to affect tlio public 
murals, 1 should advise the jury 
to givd’no damages. I know the 
Coifrt of Chancery on such an 
orcation would grant no injuno 
tion. But 1 think the present 
cas(! is not to bo considered one 
of that kind. 

Lar n/ur, J. The argument 
used by Mr, Garroza on this 
fugitive ]>iecc as being a libel, 
w ouUl as forcibly apply to The 
Bpggar\s Op^u dy where the lan- 
guage and allusions are suffi- 
ciently derogatory to the admi- 
nistration of public justice. 

The rule w’as made absolute; 
but the rausc^ was not * again 
tairied down to trial. 


before 
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before the C 9 ,urt, tl)G other judges inclined to the 1809. 
same ojjinion. Therefore, without putling the par- 
tics to the cxpence of a special case, which may ».* 
be unnecessary, I will direct the jury to liud for CoiDwto, 
the plaintiff and leave you to move the court, if 
on consideration, you think you can sustain your 
objection. 

A*crdict for the plaintifl'. 


. In the ensuing term Garrmo moved for a rule to 
shew cause why the verdict should not be set aside 
ajid a new trial granted. He argued that in con- 
struing this and every other act of parliament, the 
language must be understood in its usual and po- 
pular aceeptatigu : hut any •common person would 
stare if he heard a loose sheet of paper denominated 
a ijook. A book was defined by lexicographers, 
and was universally used to signify, a volume, 
written or printed, ‘consisting of several sheets 
bound up together. It was expressly so usbd by 
the legislature in this very act of parliament, which 
provideSjYhatifany person shall print, reprint, sell 
or in^)ort any book, without the consent of the 
proprietor first had and obtained, sucli offender or 
oftenders shall forfeit such book or books, ffn(/ all 
and every sheet or sheets being part 0 >such book or 
books, to the proprietor or proprietors of the copy 
thereof,” Thus the statute best explained itself 
.and book must be taken in the same sense throurrh- 
out the whole. There mijjrht be a sood reason wliv* 
the leg-islature should leave ephemeral productions 

appear ing 
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ap|)caring upon a single sheet as they stood at 
common la\f. Authors ot* real merit very rarely 
gave their v'Oiks to the world in this fugitive form; 
there was no uhsolute'neeessity for their ever doino- 
so; and the trash which daily a|)pcared on a loose 
sheet deserved no extraordinary protection or 
cnconragcment. Jhit if the doctrine contended for 
on the other sale were to prevail, the courts would 
soon have to try actions for pirating the . uhstance 
of a hand-bill, or a piece of intelligence froie a 
news|)apcr. 


The Ju OCXS seemed unammously of opinion that 
it could not depend upon the form of the publica- 
tion, whether it were entitletl to the privileges of 
the statute or not; that a composition on a single 
sheet might wcjl he a, hook within the meaning of 
the legislature ; and that the verdict in the present 
action ought not to be disturbed. — Oarroxv, how- 
ever, adverted to the magnitude of the property at 
stake, and stated it to be; the earnest wish of the 
parties that a*(iuestion of such importance to their 
trade should be more fully discussed. Upon this, 
the Court very reluctantly granted a rule to shew 
cause : but the defendants linding the opinion of 
the Judges so strongly against them, abandoned 
their nile, and it was afterwards discharged without 
argument. 

« 

Scarlett and Richankon for the plaintiff- 


Carroxc for the defendant. 

} \iio.nlts and \Yooii.'\ 
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Dagnall ' 0 . Wyi.tE and another. 

• 

'‘jpIIIS was an action by the indorsee against the 
acceptors of a hill of exchange for 41 1 1. 5 s. 4d. 
dated £4th August 1 807, drawn by one G. Smith, 
})ayable to his own order, at two months after date. 

The defence was, — usury in the formation of 
the bill. 

John Rimmer swore, that on the ,9th of May 
181)7, the defcndufits being pressed for money 
applied to him for a loan, and he advanced them 
about Ib'OO/. For the rcpayBieut of 800 /. part of 
this sum, he drew upon them, and they accepted 
two bills lor 400 1. each, at two months ; which 
were antedated, iVIiij' V : These he discounted for 
them' with his own mcjicy, taking a commission of 
10#. per cent, above legal interest. (Jn the Istof 
July, the defendants being unable to provide for 
the bills which were to fall due on the 4th, applied 
to the witness for assistance ; he agreed to let them 
have 300 /. on the former terms, anti he drew upon 
them a bill, which they accepted', for 811/ 1 l.y. 4t/. 
at two months, — the odd money being for the in- 
terest, commission, and stamp. This he dsscounted 
for them, giving them a cheque upon his bankers 
for SPO/. Towards the end of August, thedefen- 
f hints being still embarrassed, c^cc more applied to 
the witness, to enable them to take uj) the bill 
Vot. II. D for 


WctJjiesday, 
March 1. 

If one acting as ■ 
a broker, get 
hi lis disco tinted 
by anotlier per- 
son 4t legal 
Inle-.est, the 
transuLtion 1.9 
not usurious, 
however large, 
a coiniiiissiork 
he. may hiniself 
icccive. Ihi'rc- 
fort* whore the 
acceptors ot a 
■bill of exchange 
tainted by 
usury applied 
to the drawer 
to diM otint 
other bills for 
them, to enable 
them to take it 
up, and he 
agreed to get 
them discount* 
cd b 3 ' another 
jicrson on re- 
ceiving for 
himself 10 s. 
per cent, be- 
yond the legal 
interest, ami 
bills were ac- 
cordingly ac- 
ccple<l by them, 
which he got 
discounted pur 
suaut to the 
terms ot the 
»greciUL*nt,~*lt 
was held that 
these bills were 
valid in the 
hands of a bona 
fide indorsee, ' 
although the 
person who got 
them discount- 
ed w’us liable lo 
a penalty for 
takiiigcxciissivc 
coiuiaissio: 
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I8O9. for 811/. 11.?. Ad. Avhifh Avas to he due tlic 4tli ol’ 
September; lie had no loimer monev himself ; Init 

1)a.onai-l , ' 1 ,• I 

v. he olrered to get two otJier hills discounted tor tlie 
WniE. same commission he rcceivcil before : accordingly, 
the defendants, on the C4th of August, accepted 
two hills for this purpose, one for 411/. 5s. Ad. (the 
hill in question), and another for 410/. 6s., making 
together 821 /. 1 1 Ad. Blanks were left in both 
for the name of the drawer, which were afterwards 
filled up with ‘■‘G. Sutil/t." These hills the witness 
got discounted for lawful interest; but on account 
of a loss he met witli in the failure oi'Corsoti Co. 
he paid no part of the sum he received for them to 
the defendants, ivho never hgd any consideration 
for cither of them. He swore, that the 10^. per 
cent, which he was to have for getting these two 
bills discounte’d, was intcmkVl as commission for 
his troulile as a broker, and not as interest for the 
loan of the money. . . 

t 

Topping fyr the dcfeiulantS contended, that the 
bill on which the action was hvought was void 
even in the haiuls of an innocent indorsee, being 
substituted for other hills tainted with*usury, and 
being itself drawn to he negotiated on terms evi- 
dently usurious. 

Lord Ellenborough. The May and July bills 
were ccrt;rinly vicious; hut what hasvpolluted the 
hill on which the plaintiff seeks to recover ? It was 
not discounted by Itiunner with, his own money ; 
he jgictcd in this last transaction only as a broker. 
If he took more than 5 s. per eeiit. he is liable to a 

penalty 
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penalty for taking excessive comniissicAi(rt). There 
could he no usury, if the party who advanced the 
money received no more thair legal interest at the 
rate of 5/. per cent, per annum. 



Wti.i£. 


Tlie plaintiff had a verdict. 


In the ensuing term, Topping applied to set aside 
the verdicti on the ground that the agreement upon 
which the bill was <h awn was usurious : but the 
Judges were unanimously of opinion, that as Rirn- 
mer, wlio received the excess above legal inteicst, 
Ava*s not to discounl the bill with his own money, 
there was no usury in the transaction, and there- 
fore refused a rule to. shew cause. . 

Paj'k anti Marryat for the plaintiff. 

Topping and Lltiledale for the defendant. 

» 

[Attornics, Keaney aud CQoper Lowe.} 


(a) By 12 Ann. c. l0\ § 2. it 
is cnactocl, that if any scrivoner 
ur broker take above tlic rate of 
5s. per cent, upon any loan In* 


transacts, he shall for every 
such ofl'cnee forfeit 201. and 
sufler imprisonment for Haifa 
year. 


D y* 



Mttrch I, 


DiioM'N niid others r. jloucsOK’. 


Gf>o<ls con- 

iiif'ruMl lu a 

im-rrlunt in a 
( ountiy 
.ire ‘•lated in 
the bill of Kid- 
ini' to be ubip- 
yn*d hy order 
f'Kd on account 
of tbf con- 
bi"r.c<*. Tlie 
mnj'ignor (*an- 
"Wt miiiiit.nii 

.o\y 

'iiz-iiiM the 
'iiip .'»\Micr in 
(d t]io 
lln 

iirnp'-ff , intj-r 

Lf lahent'iliaT'j 
iii the 

<•'(' i''nt‘0 f'-o'ii 
'Jif nine t'-ey 
wep* on 
* tKr ih:p. 


»^IIIS was ;wi action against the defendant a^! 

owner of the sliij>it/(vc«;mv, on board ofwhicli 
the plaintilfh had sliipped certain goods, to be car- 
ried from London to Tonnin<xcn. Hic goods were 
expressed in the bill of lading to be shipped by 
order and on account of //ciMc 4' of Hamburgh.” 

Before the arrivetl at Tonniugen, thrfl 

place was dcclarcfl ilia state of blockade, and she 
was ordeted hy aii I'.nglish frigate to return home. 
On lu-!' afi iva! :ii tin; 'rjianies, the captain, for the 
purpose (as was allcgtjd) of getting rid of the cargo, 
and setting the shij) at lilietty to proceed on ano- 
ther voyage, made un allidavit that hr hcliev eij^lhc 
cargo to he Dnnddi property (tf). In cfinsequ'ence 
of this, the goiKls in tjncsfiop were unloaded by an 
order i'rom the Court of Admiralty, delivered into 
'he custody of tiu- Admiralty Marsha], and after- 
wards libelled as lawful pri7o to his Majgsty. How- 
ever, by a (ieere'e of lliat Couit. they were at last 
lestored to the jilaintiffs. The declaration averred 
that the captain nnulc the affidavit knowing it to 
be false, and stall'd as ;5pccial damagt, the injury 
^};e goodsohaii sulfercd, and the expence the plain- 


in) All had DfMimHik, and hostilities soon 

- ioujiJy laid upon a^i j»hip5> jiUor cominenccd ^vith that 

cii ]>rjii's}< iMdonginjr lo povM-r. 
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tifts had incurred by the consequent, proceedings 1809 . 

in tlie Adniiraltv Court. <: 

' Brown 

• a" ' V. 

Park, for the defendant, contended, that at all Hodoson, 
events this action could not be inaintaincd by the 
present plaintiffs, who had no property in the 
goods. The bill of lading statccl them to be sjiipped < 

by order and on acco^wt of Hesse andCo. Therefore 
the propel ty vested in these persons the moment 
the goods were put on board the Alcrciiruts. If 
the defendant or his agent had actcil improperly , 
with lespect to the goods, Hesse and Co. only had 
been injured, and they only could be lieard in a 
court of justice to complain of the injury. The 
plaintiffs might recover the value of the goods 
from the consignees, whatever became of them 
after they were shipped ; and if’ the defendant 
should afteru'ards bo sued by Hesse and Co. for the 
same cause, a recoverY against him in this action 
would be no bar. In Daxees v. Peck, 8T. R. it 
was held, that if the consignor of go»ds lias deli- 
vered them to a particular carrier by ortler of the 
consignee, the consignor cannot maintain an action 
against the carrier for the loss of them ; and Dutton 
V. Solomonson, 3 llos. 8: l^ul. 582. decided, that a 
delivery of goods by the vendor on behalf of the 
vendee to a carrier ?iot named by the vendee, is a 
delivery to the vendee, so as to render him liable 
for their value, whether they ever reach him or not. 

The Attorney General, cotitrd, took a distinction 
between goods sent from one part of Kngland to 
another, and goods sentA'rom England to a foreign 

D 3 countrv, 

i 
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1809. 

IklOWN 

V, 

IIODGSOK. 


country. In, tlie former case, a delivery to the car- 
rier was a delivery to the consii>nce ; but in the 
latter, the risk was stijl tlie consignor's till the goods 
reached their destination. A merchant abroad said, 

if you will deliver me goods at such a port, I will 
take them at such a price.'’ Thus the property 
remained in the consignor till actual delivery, and 
he was in the habit of insuring the voyage. If tlie 
goods arrive safe, they are to bepaitl ibr ; aliter, if 
they do not. That the goods in (juestion remained 
the property of the plain tifis when the false affida* 
vit was made, appeared clearly from this fact, that 
they were restored to them by the Court of 
Admiralty. 

Lord Ellenborough. llie goods are shipped 
Ifj/ order and on* account of Hes'^e and Co, I can re- 
cognize no property but tliat recognized by the bill 

of lading. This action caiiimt be maintained* 

V 

Plaintiff uousuitecl. ' 

The Attorney G cncral 'Mn^Gasclee for the jffaiutiflT. 

« 

Park, Marry at, amXSelzvyn for the defendant. 


fAttornics, Cyegsonc^- Diron ant] Atekesen tf M'jygfiu.} 
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Sax SOM and others r. Jamks BaLt. 

^JpIIIS was a writ of inquiry of d,aniagcs, under 
stat. 8 & 9 W. 3. c. 11. The plaintiffs declared 
in debt on bond, dated 17th March 1803, for 
20,000 /. The defendant pleaded a former recovery ; 
and there was judgment for the plaintiffs on an 
issue (*f nul tid record. I’hey then set out the con- 
dition of the bond, which, after reciting- that they 
had agreed to accept bills of exchange to hcdi aAvn 
uj)on them by one JV.Bdl to the amount of 10,000/., 
for whicli the said //'. Bell had agreed to remit to 
them good bills of excliangc, or iiotes, to answer 
the payrneiit ofall such bills to be drawn as before- 
mentioned as they sliould respectively become due ; 
and that the defendant and one Jlu^k Bell, in orrler 
to secure the plaiiiliffs. against such aeeoptanees as 
they might be' under for the said fB. Bell, had 
agreed tojoin witli lilin in that bond of indemnity ; 

was declared to be, tliut if the said IT. Bell 

shoubl wcjl and truly ])ay or cause to be paid unto 
plaintiffs ail siicli sum and sinus of money as he 
should or might thereafter owe or stand indebted 
to them by reason or on account r»f their being so 
under acceptances for him the saitl IP'. Bell, or ou 
any other account thereafter to suhsiyt between 
them the said /ie// and the piaintiffs, whenaiul 
as the same should become due and payable, or in 
default thereof, in case ilefeiulant and the saiil 
Hugh Bell, or either oi‘ tiieih, should and .did, 
within one month next after demand thereof, well 

D -f and 


J\faich 3. 

Tlir rccit.i! in 
tho otiiflitiou 
of an intlem- 
nity bund, pro- 
fessing to state 
the agrcemt'iit 
between the 
]»»irlies,(iocs 
not roTifine the 
responsibility 
of'tbe sureties 
to tiic limits 
thfpt'in speci-* 
fied. 
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I 809 . and truly pay or cause to be paid such sum and 
sums of money to tlic plaintUfs, not exceeding in 
. ». the whole the sum ofj 1 0,000 1. and also well and’ 
Bcti.. sufficiently indemnify plaintiffs on account of their 
being so under acceptances for the said W. Bell in 
manner aforesaid, or on any other account to be 
thereafter subsisting between the said W. Bell and 
the plaintiffs, then ^hc said writing obligatory to 
be void, &c. Several breaches AV'crc suggested in 
the usual form. 

The only question between the parties was,, 
whether the indemnity was confined to one set of 
acceptances to the amountof I0,()0t) A or extenderl 
to a balance of that sum upon a running account. 

GflA'e/eefor the defendant contendeil, that the in- 
demnity could hot be carrictf beyond the first 
10,000/. The recital expressly limited the amount 
of the acceptances to 10,000/.;^ and it was there 
that the real agreement of the parties w'as to be 
looked for. The wortlswcic enlarged i>y tlie con- 
dition itself to any account tiicrcaflcr (o subsist ; 
but that must be referred to tiic forcgoipg agree- 
rheut. It bad been decided, that as against a surety, 
the condition of a bond could not be carried beyond 
the limits marked out in the recital. Thus, in The 
lAverpuol Watem oris Company v. Atl inson, 6 East. 
507, wiicic,the condition of the bond recited, that 
A. had agieed with the plaintjft'!> to collect their 
revenues “ from time to timt} for twelve months," 
ami aftcrwarrls stipulated, that “at all times there- 
after during the continuance of mch his employfhenty 
and Jor so long time as he should continue to be 

employed, 
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lie slioiiltl justly accoiint, See. ’ Tlicohli- isoo, 
station was held to be coniined to the twelve ’ 
months mentioned in the recital; So 'wxrhelVurden t. 
of St. Swviour SouUvuuirk v. Bostoch, i? N. 11. 1 75, Bnn. 
where sureties were bound for the collector of a. 
church-jatc accounting- “ for all monies collected 
or received by him on account of the sai<l rate, as 
also on all and every other rate or rates theri-aftcr 
to be made and collected by him,” it was held, that 
the sureties were only answerable lor his account- 
ing during one year, because such appeared to be 
the meaning of the parties as CKpre.ssctl in the 
recital of the condition. 

t 

Lord Ej.M:.\noRouGt{. I fully accede to these 
cases. They apply to the t]me for which surctie.s 
shall be liable, and where this is definitely marked 
<)ut in the recital of the condition, it is not to he 
extended by any sujisc<pient general words. Here 
had the condition only refer/ed to the acceptances 
mentioned in the rceit d, I should h'avc thought 
the defendant liable for one set of bills aceepterl by 
the plaintiffs on account of W. Bell, and no more. 

But a new subject matter is afterwards introduced \ ' 
and the guarantie is extended to any other account 
thereafter to subsist between them, without any limi- 
tation of tim^, or restriction as to the nature of the 
transaction. An e.xpandcd liability is thus created. 

— The inquiry mi\st betaken for all such sums to the 
amount of 10,000/. a§ the plaintiffs can shew to be 

on any account due to them from W. Cell. . 

6 

Verdict accordingly. 

Dumpier 
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Dawpkr a»(l Moore for the plaintiffs. 
Gaselcc for the defcpdant. 

[Attornics, BicriSdule and fVt‘stn7is.] 


All tiio aullionties upoi) this subject will be found referred to 
in the t\vo cases abtne cited.. 


Saturday, 
Mmxt: i. 

Altboii^di flic 
captaiu ol a 
iliip fliid it 
ijuposuiblo to 
roa( h Ills port 
oi'dcslin.ilion, 
lie havS no im- 
plied aulliority 
to sell ihecai^o 
in a I’orei^ii 
port into which 
he is driven, I’or 
the beiicih of 
tlie shippers: 
and ii he does 
so, tlinii'ih act- 
inia bon.l fide 
ior tlic inteie‘'t 
of all concern- 
ed, this a 
torliuiis Cinivcr- 
iion, for which 
the ship-owner 
is liable. 


Va\ Omlhon V. Dowick and others. 

^IIIS was an action against the defendants as 
owners Of the A’fwgcr, on a hill of lading 
signed hy their tnptain* for two eases of cutlasses, 
to be carried from Etigland to Surinam, “ the act 
of God, the king’s enemies, lire, and all and every 
other dangers and aecidents of the seas, rivers, and 
navigation, o^’ wliatcvcr natiiic and kind soever, 
excepted." 

The sailed in. June 1807, under convoy of 

ihc Julia sloop of war, \\iUi a large fleet for thtJFcst 
Indies, among w horn were four vessels for Surinam 
besides herself. She strietly followed during the 
voyage the directions of the commodore, whose 
duty it was* to inform different ships when they 
were to separate for their respective | arts of desti- 
nation. Tlnough the error of the commodore, the 
Surinam ships got to leeward of that settlement, 
and having ineffectually attempted to beat up to 

windward, 
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'ivinihvard, were foi’cecl to ])ut into Dcmcrara in 1809. 
the end of^^iiOTst, and to remain tiu-'ie till the 

^ , \' A V 

montli of December, when a ship of war came to omerom 
see tliem back to Surinam. They sailed with Jier; 
but after nine oj’ ten days beating-aboiit, were car- 
ried farther to leeward. The coiinnodore then 
finding the attempt hopeless, ordered them to make 
for Tobago or Grenada. 'I'hc Ranger put into the 
latter island, where the goods in (picstion were 
sold by public auction, under the directions of the 
captain. 


The Attorney General for the defendant con- 
tended, that the captain, under such diiiicuit cir- 
cumstances, was to be considered the agent of the 
shipper as well as the ship-owner, and tliat lie had 
a discretionary authority Vo do vvhat was best for 
all concerned. But it was clearly lor the bci;cfit of 
the plaintiff that the cutlasses should be sold at 
Grenada, since they could,not be carried to Sui i- 
nam. He could then efore only clai’n the sum for 
which they were sohi, and this action could not be 
maintained. The defendants had not been guilty 
of any Ihcach of their undertaking, fur the ship 
had done every thing that was possiljle to roach 
Surinam, and had been pieventcd from tleli\ ering 
the goods there by one of the risks excepted in the 
bill of lading. 


Lord EiaLENBOROUGH. I am decidedly of opinion 
that you had no right to sell the gootls. Expe- 
diency might rcquiic this step; but the captain 
could not put himself in the situation of tlie owner 
©f the goods ; and when he thus disposed of tliem, 

in 
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O.M KUOV 


POWICK. 


in ]Kj'nt of law he was guilty of a tortious conver- 
sion. W hatever power he might have to sell a part 
of the cargo for repairs, he eoiilcl not lawfully put 
a stop to the voyage ; and it is difficult to say that 
there was a natural impossibility of proceeding to 
Surinam. 


On pi oof til at 
wnicli 
caiiiiorbo 
porUtl without 
a licence, wtu- 
I'nlcrcd for ex- 
portation at the 
custoin-iiouso, 
it will lie pro* 
Mjiat'd that 
tlu .0 w as cl 
IicenOo to 
cxjjovt them* 


An ohjection was then stated, that cutlasses arc 
coutrabaiid of war, fho exportation of which is 
prohibited wdthout a liceuee from the kihg, and 
that uo such liocuee was here produced. 

Lord Ellen EoiiouGH said, if it were proved that 
these cutlasses were entered at the custom-house^ 
he would presume omiiia rite acta. 


Ajudgf atNLi No evidence o£ this fact could be found : but it 

rrius will not , , 

take judicial turned out, that by G. c. 2. the king is only 
litiB’s procial authoiizcd to prohibit tlic cxportatioH of implc- 
uiauoiis. juents of w'ar by proclamation ; iwid .the defendant 
not being prepared with the ga*/ctte containing the 
proclamation for this purpose, the plaintiff had a 
verdict id). 

•> 

Garrotu) and Lc Blanc for the plaintifh 

The Attorney General and IVigkyiox the defen- 
dants. 


[Attornlost Shuu'cs Bhnct and 'IVilUtt Annetley.'] 


(a) Pule Rex v. Holt, 5 T. 11.436. Bui. N.P. 226 . Parkin x\ 
Dick, post. , 
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Peacock v . Peacock. 

^HIS was an issue out of Chancery, to try wlie- 
ther the plaintiff was hcncUcially a partner 
with the defendant during the last five years, and 
if he was, for what share not exceeding one moiety 
of tlic profits. 

The defendant is a law stationer, who lias for 
many years carried on tliat business to a great ex- 
’tent in Chancery Lane." The plaintiff is his son, 
and was bred up by him in the same business. In 
March 1803, the plaintiff came of age, when his 
father said to him, “ You shall have I.5s. a week 
till October ; the books wi|l then be made up, and 
you shall have a ‘share ; we need not talk of the 
.share till October comes ; we shall settle it tlien.'’ 
Soon after, he told his apprentices, that his son 
being now of age would be as much tlieir master as 
himself. When the 1st of October arrived, lie 
changed the fiiui, wrote Peacock.v over his door, 
opened a new set of books, and from that time in 
every possible -way reprc-sentcrl his son as his co- 
partner. The latter likewise acted in all rcsjieets 
as a partner, and applied to imsincss with assiduity 
and steadiness. Jiutno settlement ei er took jilace 
as to what share the son sliould liave. Till 180b' he 
continued to take only 1 5s. a week from the ic- 
ccipts. The defendant then said, that from not 
keeping regular accounts hedid not know what his 
profits were, and could not ascertain the share his 
sou should have ; but that till some airaiigemcnt 


1809. 

Sitiwdiis, 

IVUfcli 4. 

A father csta- 
bfislifd ill bii-'I- 
iics'i, on liis 
vm’s couiins' ol 
age*, lolls him 
ho .shall have a 
fhare 1% it, and 
holds him oul 
fr> ti\e world as 
his co-pailnor ; 
I'ho son itcis a.s 
such for sotorJl 
years, but llioic 
is iiovoi any 
thing sclllcd as 
to thoparliciilui 
sh.irc a hicii lie 
shall have. — 
Under lliosu 
ciunim-itanoos, 
tin; law will 
Lon.''ider that 
there was a. 
()artncishi[> 
intwoOM the 
{Kilties the in - 
M*l\os, as well 
as with respect 

t<i slKingeis ; 
but not that tlie 
vini is outillcd 
!u a nioioiy ol 
(ill* {indiis , and 
It M ill ho i(‘h‘i 
lod to a ju.y to 
jay, t<; vv nil 
sli.tn* ho is loa- 
t>analjly eiltl- 
llca 
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w as lornicd hjs sou sb.ould take 1. a week, and 
1u‘ hmisc^lf sliowkl take £, 8. a week, out of vvliieh 
\ . lie was t()defVa\ tliecx.])eiiees nl'tlie o.stahlisliiuent. 

Pkacock. XI icy Acoiit on nearly on this fbotino' till Avithin a 
feA\ mouths back; when a ([uarrel taking* ]>lace, the 
fatlicr turned the son out oi* doors, and took in ano- 
ther pailner, giving him 'a tliird of the business- 
The son then hied a ])ill in Cluincery against the fa- 
tlicras liis co-partner, fora discovery and to account. 
The father inhis answer denied tlie existence of the 
}jartnershi|) ; wlicreupon this issue Avas directed. 

Park for the plaintilf' contended that he was 
clearly a partner witli his father, and that as the 
sluirc to A\ liieli he AA^as entitled Avas left indefinite, 
the kiAV must [tresumc it to be a moiety. 

The Attorney Ctcncral contra^ insisted, that al- 
though there was a partncrsliij) as between them 

n j , 1 ^ 

and the rest oi’ the avuuUI, yet aT; notenns of part- 
nership Avere (;vcr agreed upod, inter sc tlie sou was 
merely his falhci's servant, and entitled as such to 
a compensation for his A\'oik and laixnir. 

r.ord KT,LExnoi;ocr;n. The futieth part of the 
evidence addiua’d would Jiavc be{;n suth(*icnt to 
(’stal)lisii a ]Kirtnershi]) as hetAA'een these parties and 
the lest ot thcAvorld. This being estahlislied, the 
presumptiow of law is, that they are partnens inter 
sc. Snell ju-esumption mi.dit iiavc been rcjielled. 
A niau Avlu) renders himself liable to tliird jiersons 
as a partner, may in trutii l)e tlie mere agent or 
seiA^ant ot liis supjjosed co-partner, and entitled 
only to fixed wages. But in the present ease, the 

presumption 
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prcsiniiptioii of liiAV, iustoafl of being- repelled, is 
confirmed. The defendant evidently ij-ave his sou 
a beneficial interest in liis business, leaving the 
amount to be settled whtii the books sluadd be 
balanced. There is no pretence however for saying 
that the plaintiff is entitled to a moldy of the pro- 
fits ; and the jury must consider what is a fair and 
just proportion for the father to give, and the son. 
to expect, after what has passed between them. 


j son. 



Peacock. 


The jury found that, since October 1 , 1 803, the 
-plaintilf had been entitled to a fourth part of the 
profits of the partnership trade. 

Park, Marry at and Jiest for the plain tifl'. 


The Attorney General, G^arroio and Richardson, 
for the defendant. 


(Atto!jrnic>i‘ Pcucork^nd Kaye rj’ Frcihjiclti "J 
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C \SFS at ]SHSI PRIU 3. 


ISco. 

JaciCsov ;uul other'?, a'lsi^necs of RoBiysox, 

MonHtiy, i i . *r ' i i 

.March c. *i l)anKriipt Irvjv and otlier^. 


A \\drrAi»t, 

iind* r jit. 
a.. 

I'Ulil ■> < 1 tl 

tr nit r 1 '' <Jir( t - 
l« d U) ins M r- 
\ ml aiKi aiKi- 
tlu 1 pc I Mm AS 
sptci il hailill'' • 
'1 hi.j» 111 t ante 
qiu*m o 1 iKc 

pOSSlS'^IOM ol 

the* i:«M tl*' in ii/ 
shoj) , Imt till* 
busim ot I he 
Almp. liioin h 
wiliiont tit 
liatlcr\ muih*- 
rence IS I Pined 
on ipjiiit itlv 
j6U‘im 1 hilo 
thui art i> 
fttl lU (1, t It 
li uit I t ti mills 

m <(i 1 ol h«m! 
iuptt\. iltUii 
tliat ih( j)o )'» 
pass mi<li 1 ' K 
comm ■' H 1 to 
the a SI. 11 *' , 

as the p' 
loll ol til r 
\anl ^\ ^s itu 
]>Obse m ot 
tlic iuast«.r 1’ d 
ihl lOOtKsMl 

lims in tin* ;> » 
Old''), 
and ^it >' f 
ol tlu h .nknipt 
al rl.t Him 1 1 
Ihi 


’^''IvOVEll foh goods taken in execution wilder a 
Judgment agaiu'A tlie bankrupt at the suit of 
the deieudauts. ’ ^ 

H * * S r 

1 f% * ‘ 

Rohtmoii tvrfs amercer at Whiteiaoen in Cum- 
berland. 'fhe defendant? were hi.; bank^i.., and to 
'.ccurc eeitaiu idvaiwc' ivLich they Ivid made on 
his account, he gave them a •'variant '^f attorney.* 
T |M)n this tin > entered up judgmer.^, and sued out 
a writ of //m‘ /hda<t, indorsed to levy rf. 4.000. 
These being no bound bail ids in the County of 
Cumbciland, the u.niaiit from the Shcrift' -nas 
dii reted to ^ 'i kowtAo}: nKd /f. St>i'/ckett, two of 
}!oh'n>‘'>n\ shopmen. Thi v.'s' rant v'as delivered to 
them on ‘\itinda;;, the 7th of'.'k-y ISOiS, and they 
w ere lb '-ired to take . jm ' :oa of all 7?oW/i6'0«'s 
stin’k ill ti.'ide under it. I iier" as evidence, which 
v>as roiUradicttt^, tliat I'hornps^^n had left liebin’- 
so7i\ sc‘i ^ R c SiX ^vcck^ hclbie. Ilavipir sfot the 
warrant, Thompson 'Ain\ St nchi’tt remahicd in the 
•sliop till uight, wlien the\ locked it, and cai lied 
away the key. Jhit on tlie Monday morning, they 
anain ^<*ned it, and although Rohbison did not 
iiittirorc, business rvas carried on apjiaicntly as 
11 s" d. O ' the evening of this day, Robinson com- 
mitted !'• .act of bankruptcy by assigning all his 
rfhi ts bv' to Jad S071, one of the plaiutiifs. 
A coni’iii'^-ion of bankrupt was sued out against 
him the I4rb of the same moiith, on the petition 
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of one Ritsott. The goods were aftcrwxirds sold by 
public auction under the warrant, Thompson and 
Strickett having remained in* possession from the 
time it was delivered to them. — The question, of 
course, was, whether the bankruptcy should over- 
ride the execution ? •„ 



I.ord Er.LEN BO ROUGH.; llow can the possession 
of the .servants be adver.se to that of their master? 
Even supposing that Thompson had left Robinson’s 
service before the execution, still Strickett conti- 
nued in it ; and as he was tenant in common with 
the other, there was a continuance of the master’s 
possession through him. The goods were certainly 
in the possession, order, and disposition {it) \\\e, 
bankrupt when the bankruptcy haj)peucd, and 
therefore passed to his assignees, mstwithstunding 
the execution. I remember an execution in the 
north, where the warrant was delivered to a gentle- 
man’s butler, who cCntinued t.o serve up wine, and 
to wait at his mastcr’s*table as before. . The Court 
has more than once expressed an o])inion, that tliere 
ought to be bound bailiffs in Cannbcrland as in 
other counties. They seem to have supposed here, 
that a possession aliene to the master’s dissolved 
the rekation between him and his servants ; but 
they were avrong in point of law. Had they deli- 
vered the warrant on the 7th, to a bound baililf, and 
put him in possession, all would have been right. 


loppintc for the defendants then objected, that a <r.i(irr<om. 
the action could not be maintaincfl, as the assign- bankiupuy. by 

9 ussioniiig .'ill hii 

atock in trade to A. wlio is a party to llic deed of .assunment. AUliouglt A. cannot himself snt* 
out a corouiissionot bankrupt agamst him, upon this act of bankruptcy, he may actas an assignee 
under coiainission sued out upon it by a third person. 

VoL. 11. E 


incut 
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JaCK>)ON 

r. 

Irvix. 


incut relied* upon as an act of bankruptcy was to 
JacIiAon, the plaintiff, who could not complain of a 
<Jccd to which he wsfs a party. 


Lord Eilej*boi!OUGh. Jaclcson could not have 
been the petitioning creditor; but there is nothing 
. to prevent his acting asv9-n assignee under a com- 
' .lalssiou sued out on the '^tition of another person 
who was no party to the deed (a). 


Li. an aclioti by 

Till' d'«sijiiiecsot’ 

‘I baiiknijit, 
•ijion proof I bat 
tlie jK’iitioiiing 
cifiJitor’sibbt 
once existed, 
tlie law will 
piesiiiuc that it 
contiiiuiddovMi 
to Che time of 
the bankrupuy. 


An objection was likewise taken to the evidence 
of the petitioning creditor’s debt. — An entry in the 
bankrupt’s books was relied upon, made some 
months before the act of bankruptcy. This stated 
him to he then indebted to Ritson above 200/.; 
but there was no evidence that the, debt continued 
down to tlie time ol’ the bankruptcy. However, 
Lord Ei.r.EynoKocGn held, .that the debt being 
proved to have once existed, its coiitinuance avould 
be pjesmned. 


The plaintill’s had a verdict. 

The Jttoryinj General, Gan'ore, Parle, and*Sca;’- 
Lit, I’or the jilaintiffs- 

Topping, JAtfkdak, liaine, and Richardso7t, for 
- the defendants. 

p 

|.\ttoTiucs, C/oirtfiZand Falcon.] 


{ii) 111 Bainiord v. liiiAon, cannot set it up as an act 

‘yr.il. 3^)1, n. in whu li it was of bankruptcy, the coir.missiou 
that th?} who are privy wassued out by the very persons 
fo a iVunHub nt deed uf %vh(# were privy to the deed. 
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1809. 


" Cohen i>. Hincklli. 

^HIS was an taction on a policy of ’insurance On 
the ship Union, at and from Poitsniouth to 
Quebec. The declaration stjated, that after the '^hip 
set sail from Portsmouth, and before her ai i ival at 
Quebec, she was wholly lost by the pciils of 
tlie sea. 

As the plain tiflr.s ease was at fiist sh.apcd, the 
only evidence of the loss was given by the plain- 
tiff’s son, who swore, that on the 8 th or J^th of May 
1806, he saw the Union at Portsmouth, in Stoke’s 
Bay, going out with other ships for Sj)ithead, and 
that she had never afterwards becnhcaid of. 

The Attorney Generql objected, that this did not 
prove that the ship ever sailed •from Poj tsmouth, 
and still less that she ever sailed foi Quebec. 


Monday, 
March 6. 

In *111 action on 
a policy of III- 
iurance, where 
a loss b;y the 
pelil>olthe sea 
16 to Ik interred 
tioni the ship 
not hong heard 
ot attLf her 
sailii)/, the 
plaiiitffll tijust 
provt that when 
sin. left the port 
ol outfit she wai 
bound upon the 
\oyagemsuied. 
for this pui- 
posL the rtminy 
houd, luc ntio\ 
ing the port of 
d( '^tin<Utoll in 
1} t common 
form, IS fitind 
jacit e\idence. 


(iarroio contended, that it was tlie best evidence 
the nature df the ease admitted of; that the pre- 
sumption from the facts pioved was, that the ship 
had perished on the vo_yage to Quebec, and tliat 
the policy being “ at and from I’oi tsmouth," the 
loss was covered by it, even supposing that the 
ship sunk while she lay there. 

Lord Ellenborough. Even in that case you 
must have shewn, that she was at Portsmouth, on 
the voyage insured. Butthedeclaiation states, that 

E 2 the 
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till' loss liaj>pC7iC(l after the sliip sailed from Ports- 
inoLith to (Jiiebec. Yon must fj;ivc some evidence 
that site sailed from ihc one place to the other. 
But when she left Stoke’s Bay, how do I know that 
she uas Jiot hound to the East Iiulics? If you 
could shew that she had a particular destination 
hy <‘hartci-paity, I should presume that she sailed 
on the chai teied vo> age : or if 3 011 coidtl shew that 
she was eleaied out Ibi a particular poit, I siioxdd 
picsiune that she set sail for it when she diopped 
from her moorings. But you have laid no founda- 
tion for any piesumption upon this subject, citHei 
(>n(“ way 01 another. 

Thero;/tY>y bond was then put in, which had been 
executed at the eu^tom-housc Ijy the plaintdf a* 
owuei, and Clin toph( 1 Rowland as Captain of t!u 
I’nion, on the 2Sth of .\j)i d IS06'. In the hod}' ot 
this instrument no mention whatever is made ol 
the place to wliicluthe shij) was bound, the paitie? 
meiely migaging th.it she should not sail without, 
noi depait fiom, con\o\ without leave ; hut at the 
bottom of it these wouls who wiitton — ‘‘ Cofivoji 
*• bond Jor Qucbic." An olfu cr fiom the customs 
stated, that it w as accouling to the eoursc of office 
to wiite tlu".e words upon the bond, and that 
though lie d.d luA pcisonall} know of any act of 
olfu e hemg done njjion it, he had no doubt that a 
ccitihcatc and othei jiaj'cis for avo}age to Qiicbtc 
weic (hli\cied to the captain before he sailed. 

hold Ei.i.t-MioKouon. I think this is .sullicicnt 
pnind facie evidence that the ship sailed on the 
1 o>.igc insinecl. 


It 
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Itaftcnvanls appeared, however, tha^t she sailed i8u.o. 
without convoy, and that tlie plaiutift’was privy to 
this fact, so that by 43 G. 3. c, 57 s. 4. the policy v. 
was vacated, and the defendant luul a vcrdicl. Hisciciet, 

Odrrow, Topping, ViwdTaddp for the plaintifll 

The AtiorneyG cneral'jioxl Park for the defendant. 

[Attornlt s, Palmer <.j[ aiul Cirader tV’ P > J 


^ Jwf/c Ciroon v. Brown, 2 Stnu 1 Ipy. Newby i. Head, Park, 85. 
6\li i‘t!. 'iVomlow i'. Os win, post. 


Bojirodaile and ajiotber q. t. t\ Middleton, Tuostnv, 

• ^ Murcli 7. 

• 

rpIirS was an action *for usury againiit the same tiiin,ict!oiifor 
defendant, ami ii|)ou the same transaction, as in b, ariri..'V.n 
the case oi' Brooke q. i. v. Afiddieton, ante, vol. 1. t'ru'lronrii.c 
U.444. The declaration now stated, tliat the defen- 
«lant forbore to f Till; in.'i and Lacy the sum (/f i24;J/. n.;iM.r,..yr 

^ ^ ^ rcLfj\ r j fiorn 

7s, ^roiu the iiht [instciu! of the* COth ) of April ‘k tciuinnt, 

1307, to tl»e 5th of November follovvijig. sum lent, :i 

tlk' jne, wiilcli 
was vtiifl fot 

It was proved, that JV, aii<l L,, on the Cist of 

4-1 • I • r ' 11/- 'Ihislhehnr. 

April, received in Loudon a letter troin tlic cleten- mwer 

fhiv p.tiil into 

IiE biinkers, who itnmt'diatyly gavi* him cnalit for thr* amount, but who <litl not thmiisVlvcs r«,rt*ivo 
b t'k tke followms; ti.u. — tl^at as to this sum Ihcro was no forhearancy till 
22ii, and Glut ihtTC was thus a falil v-iruncy In iwicn thy d'^.l.iration and the cvidciiGr, 
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Boitno- 


PAILE 


Middle- 


TOy. 


dant, sent from Frome in Somersetshire on the 
20tb, containing various cash notes tor the sum of 
242/. 7s., and that, on the 2 1st they actually re- 
ceived cash for the whole of them, except one. This 
was a cheque for 26 /. 8 upon Messrs. Hammers- 
ley and Co. bankers in London, drawn by Lord 
Cork at Frome, payable to one John King. The 
paper on which the chetjue was drawn was un- 
stamped. W. and L. on the 21st paid it into their 
bankers, Sansom & Co. who immediately gave them 
credit for the amount. But San.som & Co. lild not 
present it for payment till the 22d. On that day it 
was duly paid by Itammersley & Co. 


The Attorney General objected, that as to this 
sum of 267, 8i'. there could be no forbearance from 
the 21st, and .that there was- still a fatal variance 
between the <leclaration and the evidence. The 
cheque being drawn by Lord Cork at such a dis- 
tance from the bankers w lio trero to pay it, was 
void. Therefore, the facts df its being remitted to 
fPllkins and Lacy, and its being paid in by them 
to their bankers, went for nothing, and there was 
no loan or forbearance by the defendant of the 
26 /. 8 s. till the 22d of April. 

Garrou', eontra, contended, that though Lord 
Cork would not have been liable upon this cheque, 
the defendant was precluded from contesting its 
validity after he him.sclf had sent it as cash, it had 
l;ecn received as cash by W. and X., and their 
bankers had given them credit on the strength of 
it. Thus, in fact, it had operated as cash, and, 

being 
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being regularly paid, the forbearance might well 
belaid from the 21st, when /F.and i. found it 
available for 26 Z. 8 i*. 

Lord Eixknbobough. The cheque was void in 
its creation. It is a mere blank. 1* have not legal 
optics to see its existence. Money was paid on the 
22d, and it was from thi(»!t,,day only that the fm;- 
bcarance commenced as io this sum. The cheque 
is a mere nullity. If it had been lost on the 21st, 
it wo^ld have been the loss of a piece of straw. I 
(ihould have been disposed to reserve the point had 
I thought it doubtful ; but my opinion is so clear, 
that I must direct the plaintifi'to be called. 


J S09. 


‘fiuRllO- 

DAtLfv 

V, 

Middle- 


XON. 


Nonsuit. 

• • 

Garrozt', Jervis, and Marryat for the plaintilfs. 

The Attorney Gesl'nil and Laxk'es for tlio defen- 
dant. . 


"Attornles ir.i/rrn nr.u Skiu,^ ] 
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1809- 


March 

A . ^old to B. all 
the hcinp that 
be ^hip- 
j)t'd nil hoard 
( ertain vessels 
at Itiga, nor 
rxceedin^ 500 
ton St by C. the 
ageiit of tlir 
roncci n. — C. 
Mifjipt'd on 
lioarcl of these 
ve>')t*ls only 71 
t(»n> of hemp 
^>n acf oiint of' 
upw'iird.^ 
of .300 toiij' on 
.iccounl of 
olJjcr persons.^ 
Hold, that the 
t on tract lunst 
bo confiuod to 
j-iicli lionip ns 
( .‘•hould ship 
ns aftotd to /!., 
.ind that A. was 
jiOt anNUorahloj 
o It. lor more 
liaii the 7 1 
oils. 


IIavward and others v. Scougall and others. 

0 

'^J'lIIS was an action for the non-delivery of 
hemp. 

The agreement between the parties upon this 
subject was as follows : “ Sold for Messrs. Seougall 
& Co. to Messrs. Hayward & Co. all the sound 
mcrchant.ai)Ie RigaRyne hemp that may he loaded 
by the Pilgrim, Webster, aiul one or two other 
sin’ps, not exceeding 300 tons, now at Riga, bj/ the. 
supercargo of the said vessels, or Messrs. Sc/imi^s <$’ 
Co. the ageuts of the concern, the names of the ships 
to be given uj) when received, ‘at 81 /. per ton, $:c.” 

'Fhe names of two other "Jiips were subsequently 
mentioned, pursuunt^to the agreenieut ; but \Yhen 
they^arrived. along with tlie Pilgrim, it at>peared, 
tliat altliough ^Messrs. Schn'i<l,s had loaded each of 
them with a full cargo of hemp, they had shipped 
i>y them not more than 71 tons on account of the 
defendants. This quantity was delivered to the 
])laintiiTs; and the question was, whether the de- 
fendants were not hound to deliver .300 tons, so 
inueli having been shipped on board of these ves- 
^els by Messrs. Schmids at Riga. It appeared that 
these gentlemen are agents for various other Russia 
juerchaiits, besides the defeuilant.s. 
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The Attorney General for the plpintilfs con- isop. 
tended, that it was immaterial oix whose account 
the hemp might have been sh^)pcd. The agreement 
purported an absolute sale of all tliat should be ScouoAi.t, 
loaded by Messrs. Schmids to the, amount of 300 
tons. It was the same as if the a 2 :ents had never 
been mentioned, and there had been simply a sale 
of the cargo of the ships named. This agreement 
might be improvident, but the defendants coidd 
not escape from it. If a man voluntarily cove- 
nanted to do what was impossible, he was liable for 
a breach of his covenant. This was precisely like 
the case tried yesterday, in which Lord Ellen- 
borough held, that a man was liable upon sucli a 
contract, although he had actually purchased the 
hemp at Petersburgh, and.hc was prevented from 
delivering it in this country, from’ its being seized 
and coidiscatcd by the Russian government («). 

. • • Lord 


(^0 Splidi V. Heath and others. 
Guildhall StttiiigSy 7th March 
1^0.9. Actfori ibr not delivering 
certain quantities of Peters- 
burgh hemp, sold by the defen- 
dants to the plaintitf, to be ship- 
ped on or before the ^Ist of 
August^ old style f by ship or 
ships, the names of which were 
to be given up when known. 
The Wilberforce and the Alfred 
were afterwards mentioned as 
tlie n^jnies of the ship<? - but they 
arrived s\ith only a Ycrysin-ill 


portion of the hemp on board, 
it was statetl by way of ilefericc, 
that the defendants liad pre- 
pared a full cargo of hemp for 
these two ships, which would 
have been much more than suf- 
ficient to satisfy the, I Contract ; 
but that while it was coming 
down in lighteTs from Peters- 
burgh toCronstadt, it was seized 
by the ilussian government, and 
confiscated as British property ; 
and that the ships which were 
to h:iV3 taken it on board were 
oblige^ 
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I 80 p. Lord Ellenborough. As sdl the hemp which 
the Schmids were to ship atRi^a was not to belong 

lI^ywARD • . ^ 

*, to the defendants, thjs renders it improbable th^t 

ScouoAit. they should mean to sell what was not their own. 

In the case alluded to, the party had agreed to ship 
and deliver a certain quantity of hemp, and, to be 
sure, nothing could excuse him from doing so. 
But here the defendants only sold what they sup- 
posed their agents would ship for them. No doubt 
they expected Schmids & Co. to ship at least 300 
tons of rhemp on their account ; but they were 
disappointed. They seem to have contemplated' 
the possibility of this. They say, in substance, 

. “ W'e will sell you all that our agents at Riga ship 

for us, to the amount of 300 tons. If they send us 
so much you shall have it ; if they send us none, 
we have sold none to you.” l^ie words employed 
are by no means strong enough to intimate, that 
they had, undertaken to stU tjiat which did not 
belong to them, and .over which they had no con- 
troul. They, only refer to the hemp shipped by 
Schmid & Co. as their own agents. “Agents of 

(.i) lor-ast..*)30. to cut tlicir cables ant] put to son r. Ilitchio ((/), which was 
sea, to avoid tiie embart^o. It likewise a case of extreme hard- 
was argued, therefore, that the ship, and as the <ie|endants had 
defendants were not liable for absolutely engaged that the 
the ctfocts of •the. conli.'.catiuu hemp should be shipped, they 
and embargo, which had pre- were liable for being 

vented the hemp from being done, from whatex^r cause the 
shipped by tlie 3 1st of August, circiimstaijce had arisen. — The 
But J.,ord ELLXNBOROt-Gii said plaintiff had a \cidict. , 
this case was decided by Atkin- 


the 
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the concern,’^ must mean agents qi^ioad IwCy not isoo. 

genctal agents in the Baltic trade. 

^ Haywakp 

• T. 

Plaintiffs nonsuited. Scovcah. 

The Attorney Gener alt Garrenv,' and Taddy for 
the plaintiffs. 

Park, Toppingt and' 'Richardson for the defen- 
dants. 

JCa^j€ 4: Treshficld and Denmtt Greare^^ 


Parkin w. Tunno*. 


7 i-nr'^dav’r 
Mttitii y. 


rpHIS was an actipn jon a policy of insurance on ifashipm- 
goods ou boarh the ship Xaurel, “ at and from in™off 
Bristol to Montevideo, and any othei*port or ports uprcvemcT' 
in the river Plate, in possession of the English.” 

The plaintiff went for an average loss by the perils •>■'»>!: »« "le 

^ ^ 0^1 h.mds ot the 

of the sen. enemy, or from 

beui^' ordered 

aivay by the 

The ship sailed from Bristol on the 13th July jSan!icr,he™',j,e 
1807, with the goods insured, consisthig'of hot- ‘i"'-;?""* 
tied porter, cheese, and other provisions. M"hen tiiihher(*aciie.s 
off the cd^t of Brazil, she encountered several very Goodi i^^u^cVl 
heavy , gales of wind, and was in danger of foun- boini; iii'ihe'’'' 

hands of the 

enemy, are carried to B; dtid afterwards to C. Their condition being here inspected tor Uie iir,st 
time Vreyn the original sailing of the ship, they are found to be almost entirely destroyed by sea- 
daiQ^c, which might have happened partly in the voyege to A. or entirely in pa.ssing froiii A. to 
C, The underwriters are not liable for any part of this lo.*is, there being no distinct evidence that 
the goods were injured wliile they were protected by the policy* 

dering. 
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isop. flcring. Oa ]1 k“ 15th of October, the weather hav'- 
in<>- moderated, slie entered the river Plate. By this 
time, Monte Vi<Ieo and every other place in the 
Tus.n'o. liver Plate, except Maldonado, were in the hands 
of the Spaniard^, with whom we were then at war. 
7'he Laurel sailed for Maldonado ; but upon her 
arrival olf that port, .she was immediately ordered 
to sea by the Lnglish commander there, without 
])ei li t;' able to unload any part of her cargo, or lo 
receive any repair. She then made for Rio Janeiro, 
as the nearest place of safety ; and having taken in 
water, she proceeded fron> thence to Trinidad, 
where she arrived on the Pith of January 1808, 
after a very (empestuons passage. Now, for the 
first time since her leaving Bristol, her hold was 
opened, and her cargo inspected. The bottles which 
had contained *the porter wefe found almost all 
cither broken or empty, and the cheese and other 
provisions so much injured by .the salt water, as to 
be of little or no value. But the witnesses exa- 
mined were Mnablc to ascertain when the goods 
had suffered in this manner. They said, that while 
off Brazil th<' Laurel shijiped a great deal of wafer, 
and that the damage was probably done parfly 
before she reachefl .Maldonado, and partly in the 
snbsc(juent portion of the voyage. 

The. Attorney Gimeraly for the plaintiff, first con- 
tended, thu*t the underwriters were liable for all the 
damage which shouhl be supposed to have haji- 
pened to the goods till the ship's arrival at Rio 
Janeiro. As all the places of hepHestination, ex- 
cept [Maldonado, were in the hands of the enemy, 

and 
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and slie was prevented from landiii^ij lici; cargo 
there by the English coniinaudcr, whose ('idcM s she 
was bound to obey, the goods were still protected 
by the policy till she reached a place of safety. 


1809. 



Lord Ellenborough- The slop's going to Rio 
Janeiro might he the most prudent measure tliat 
could be taken under the circumstances ; hut I am 
clearly of opinion, that the underwriters were off 
the policy the moment she sailed from Maldonado* 
They undertook to indcmniiy the assured for any 
• loss that should happen in a specific voyage, and 
their undertaking cannot be enlarged by implica- 
.tion, nowever necessurv it might be tliat the voy- 
age should he altered. I cannot add to the terms of 
the policy, or if the said shipcannot enter any jxirt 
in the river Plate, then tilPshe shall reach a port of 
safety elsewhere/’ — I’or any tlamage the cargo can 
be shewn to have suffered in the voyage fiom 
Bristol to Maktoiuido, the assuied have an un- 
doubted right to ref’.over ; hut npoi; the evidence 
as it now staiuLs, I do not sec tliat it is possible for 
the jury to determine whether the goods did sus- 
tain aiw, and if any, what damage, while they 
were protected by this policy. 


The Attoriiey CU^neral that the best 

evidence had been given which tlie nature of llic 
case admitted ; and tiie jury must csrin:ate the da- 
mages according to the rules of piobahility, A jui y 
was sometinies called upon to ibnn acertaiii conclu- 
sion upon more uncertain premises; as in the w^cil 
known case of a father and sou, wlio were hanged 

together 
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iso<?. togctlier on .the same gibbet, where it became 
necessary to (IccideAvhich of them was the survivor, 
r. Here tlic jury must ascribe the damage to the dif- 

Tunno. ferent parts of the voyage, according to the best of 
their judgment. 'The plaintiff had effected another 
policy on the goods from the river Plate to the 
ship’s port of discharge in the West Indies : but 
the second set of underwriters might equally well 
say, that it was uncertain whether any and what 
portion of the damage was sustained between Mal- 
donado and Trinidad. 

Lord Eilenborougii. Priniil facie the damage 
is referable to the second policy, unless the under- 
writers can sliew that it happened before their lia- 
bility attached. Most likely a part of it was occa- 
sioned by the telnpcstuous weather the ship expe- 
rienced in sailing to the river Plate ; but there is no 
proof of this, and no evidence is adduced that the 
jury can safely proceed upon. Thfe burthen lies 
upon tlie plaintiff to shew specifically, that the 
goods insured were damaged a peril against 
whicli the defendant is bound to indemnify him. 

Plaintiff nonsuited. 


In the ensuing term, the Attorney Genera/ moved 
to set aside the nonsuit on both the grounds-tahen 
at the trial; but the other Judges conenrrerf in 
opinion with the Chief Justice, that the risk 
ended at Maldonado, and that as the state of the 
cargo had never been examined till the ship reached 
Trinidad, thcre was no sufficient evidence for the 

jury 
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jury to presume that any part of the ’damage had 
happened while the policy remained in force. — 
Rule nisi refused. 


1809. 



The Attorney General, Park, and- Taddy, for the 
plaintiff. 


Garroxe, Scarlett, and F. Pollock, for the defen- 
dant. 


(Altomies, Palmer and 


• Blackenliagcn r. the London Assurance Co* ante, voL 1- 
p* 454; and the cases there referred to. 


Kist and others r. Atkinsox and others. 


Kiiday, 

Marcli 


was an action for commission alleged to be it isanroeJ 
due to the plaintiffs in respect of a cargo of th!ii A lur 
wheat they had shipped for the defendants from 
Konigsberg to London. 


rcrlHin cam- 
inissiun shnli 
a carj^o of 
wlicat, of a 9|)C- 
cific quality, at 

Whe» the wheat in question arrived, 'the defen- “olftTnEng. 
dants insisted it was of a much inferior quality to by*’”* 
that which they had ordered. They therefore sold bei'>gioui>d 

- 1 ' r» 1 1 • •/Y' 1 upon its ftnival 

it uuder protes^^ oa account or the plaintiiis, and to be of an in- 

ferior quality^ 

B. brings ‘an action against A, for a breach of the agreement, and recovers damages — Meld, that 
A, cannot at'trjr\\aids inainUuu an udioa dgainsl for the coiutnission, as his claim for tills mi^bC 
have been given in evidence ! , ‘he foiuier itiioii to reduce the damages. 

afterwards 
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IF09. 


Kisr 


i'. 


;iftcrA\ai(ls 4)roiight an action against tiiein for 
bleach of contract, in Avliich tliey recovered 


^ 99 /- 9 ^- 


Atkinson. 

Garrow contcnilcd, that the plainthfs had noM' a 
clear right to their commission, according to the 
terms of the contract. For any damage which the 
det'e ndants had sustsined by the bad quality of the 
wheat, they had received a full compensation. 
Therefore things stood between the parties exactly 
as if the wheat had been of the quality ordered, 
and the agreement had been in all respects fulfilled 
on the part of the plaintiffs. 


Lord Elle.vborough. The facts which the. 
present plaintiffs now rely upon might have been 
given in evidence, to reduce the damages when 
they w'cre defendants. I consider the account as 
closed between the parties Jiy the former verdict. 

* > 

Plaintiffs^iionsuitcd. « 

Garroic, Topping, andP<//-«///erforthe plaintifis. 


Park and Tuddy for tlic defendants. 


[ Att^)rnie^, Drucc 'ind Pulm(r Co.j 


I'ulc BnsU'n v. Butter, 7 East. 47 . 9 . Fisher v. Satnu^a, ante, 
vul. 1. j). 190. 
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1809. 


De Tastet and others v. Baring and others. 


Fridny; 
March 1<). 


'j’HIS waS an action by the indorsees against the Riiisofex- 
indorsers of two bills of exchange, drawn in 
London by J. Hodgson upon Joze Luiz da Silva at t"' aTn'thf/' 
IJsbon, each for the sum of 22Q0 mil, 76'7 reis, and Xrw 4 n“s"by 
falling due, the one the 30th of November, » 

i , , ^ ’ cliantatl-i'itKHi. 

<)thcr the 30th of December, 1807. wh,in thebiii* 

bfcanu* due, 
Lisbon was in 

It was admitted, that the defendants were liable 
as'indorscrs of these bills, and that the plaintiffs as i‘t?o"rcjr‘'‘c 
indorsees had been paid principal, interest, and all "t™" 

I » ri^i . , London, 

ciiarges, except rt-cxchmwe. 1 he ciuestion between <iki not 

« ' ’ • _ honour the re- 


thc^arties was, whether the plaintiffs were enti- dmirtr'ndid 
tle<l to recover any am 
or cither of the I^ills,/ 


tlerl to recover any and what ic-exchangc on both Xldy w“shcr 


at that lime 
thorowas an 
•* cslablisihcd 

n T#, course oi ex- 

On the 7th of April 1807, a few days after pnr- ciiance between 
chasing, these hills from the defendants, the plains iJnidon!"'*^ 
tiffsjjiu lotted them and remitted them to Messrs. 

Jeronimo Rebeiro, Neaves, & Co. at Lisbon, by ui^puimtav' 
whom they were presented for Tiayincnt. Before •i .imtore-ev 

• 1 r* I 1 * I 1 * 1 1 1 change was 

cither ot them became due the rreneh had taken dEaiiowcd by 
j)osscssion of Lisbon, and the Jhiglish were ex- tii'oM'mtartJr. 
cludedf rom Portu^'al. However, Mcssrs.sJcronimo 


llebeiro, Neaves, & Co. rc-drew upon the plaintiffs 
m respect of the hills in question; one re-draft 
being dated 24th December 1 8,07, and theother SOtli 
January, 1808 


vcrdici upon 
that ground. 


the. 


VoL. II. 


Both were drawn at the Exchange 

r of 
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I809. of 68 , — tlie, bills having been negotiated in this 
country at 62, — thus making a difference of 6 d. per 
V. niilrci (a). Wlicn the re-tlrafts arrivcfl in London, 
(fl^suro'^id* dishonoured by the plaintiffs. 

cl efendauts ior ^ 

i*l 4 r*/. 8 s. Garrwjo for the defendants contended, thatPor- 
is™u.*rSb? 4 i’ tugal being an enemy’s country at the time when 
these bills became due, no British subject was lia- 
ble for rc-exx-hange upon them ; and that at any 
rate no claim forre-cxchange could be set up by the 
present plaintiffs, as they had refused to pay any 
to their indorsees, and therefore were not damni- 
fied in this respect by the dishonour of the bills. 

The Attorney General answered, that the plain-' 
tiffs, however they might have refused to accept 
the re-drafts, were clearly thtmselves liable for rc- 
cxchange to Messrs. Rcbciro, Ncaves, & ('o. By 
indorsing the bills, they bad undertaken that this 
house on certain days sliould receive at Lisbon cer- 
tain, sums of Portugueze money, either from Da 
bilva, the acceptor of the bills, or failing him, 
from any person who would advance the money 
upon drafts on the plaintiffs at the current cx- 
x-hangeof the day. Da Silva’s property being seized 
by the French, lie was unable to pay, anxl the 
holders of the bills had therefore an undoubted 
right to ^resort to the other alternative of the in- 
dorsers’ obligation, and to raise the sinus specified 
in the bills by re-drawing upon laindon, however 
disadvantageous the exchange might be. If the 
plain tiffs. had refused to accept the re-drafts, they 
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iniglit ])e compelled to pay the amount*of them by 1809. 
an action on the bills. Having thus incurred a lia- 
bility for rc-cxchangc by the dishonour of the bills, r. 
they had a right to come upon the defendants, who 
w’Cie their indorsers, and had contracted the same 
engagement with them which they themselves had 
with their indorsees at Lisbon. It would have been 
iio answer with respect to the principal money, 
tliat that had not been paid by the plaintiffs. No 
more was it as to the re-exchange. In both cases 
a- liability to pay when legally called upon, was 
■sutlicicnt. 

luord Erj.ENBOROuGU observed, that the ques- 
tion must depend upon the ‘isage of mcrchcints, 
and directed the jury, to find«tbr the plaintiffs, if 
they had cither paid or become liable for re-ex- 
change themselves. 

• • 

A full sjiecial jury, after some deliberation, found 
a verdict for the defendants, which the 5 ourt after- 
wards refused to set aside. 

T/te Attorney General and Littlcdale for the 
plaintiffs. 

Garrofw and Marryat for the defendants. 

[Atfornics, .J’ J^mc and Cregson Dltob.]* 


Vide MellLsh Simeon, 2 II, Bl. 378. Pollaid Herries, 
3 B. & P.^35, 
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1809 . , 



Satuiilay. 
March 11, 


A residing at A*, 
enijiloya ii. it- 
sidin^^ al y. to 
procure |).iy- 
iiietu ot u bill 
tlicrc, and to 
remit tlie pro- 
duce direct to 
)iim at A. — B. 
receives pay- 
ment of the bill, 
but remits llie 
produce to a 
third person at 
Z, tor A.\ use, 
vhercb\ the 
mdiole gets into 
the hands ot' 
-d.’s crcditois. 

cannot main- 
tain an action 
tor money had 
and receive* I 
against B. to 
recover tlie 
amoiipt of the 
sum received in 
payment of the 


Duncan r. Skipwith. 

money Ijad and received. Plea, tlie general 
issue. 

Taddtf for the plaintiff stated, that the action was 
brought to recover a sum of money which the 
defendant had received in payment of a French 
ordomnee (a negotiable instrument in the nature of 
our navy bills), Avhich had been drawn by Genenl 
Le CJere, at St. Domingo, on the minister of the 
marine at Paris, in favour pf one Taylor, and had 
been assigned for a valuable consideration to the 
plaintiff, a merchant at Fredericksburgh in Virgi- 
nia. The clefendanc then -residing at Paris as a 
diplomatic agent of the American government, the 
plaintiff’ employed him lojnocure j)ayment of this 
instrument, and desired that he.Avould remit the 
money dkect to him at ' Fredericksburgh. The 
prdmance was duly honoured by the Ficnch go- 
vernment ; but the defendant, instead of obeying 
his instructions, remitted the proeccu^ in bills, 
payable to the plaintift’s order, to Mr. Paterson, 
president of the bank at Baltimore. The conse- 
<iuence Avas, that the plaintiff’s creditors had got 
possession of these bills, under a pretended autho- 
rity deriA'cd from a deed of trust. Hut as the defen- 
dant had not i emitted the money in the manner 
required, he must still be stjpposed to have it in 
his hands, as he had received it, — for the plain- 
tiff’s u.e. 


Lord 
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I^oicl Eli.enboroitgu. Having no special count 
fi)!- misconduct, jj^ou fail in limine. Besides, the 
defendant liad a lien upon the money received 
from the French government for his commission, 
and Avas not hound to part with it till that was 
satisfied. In short, you have no declaration to sus- 
tain your case; and you have no case to be ^sus- 
tained, if you had a declaration. 


180 <)., 


Dincam 

SKii'wim. 


Plaintiff nonsuited. 


• Taddy for the plaintifl'. 

(i arrow and Parh for the defendant. 

• * 


AIaksiiai.j. x \ Parkeu. 


S;)<iirJay> 
a\ larch 11. 


n^'inS was an action on a policy of insurance on The -iemcnceof 
rtsli valued at 1 J50/. on hoard the Danish ship of ” "Syir* 
Cnpido, fiom Mount’s Bay to Leghorn. 

received in evi- 

J. Warren for the plaintiff, at first satisfied him- pr'^l“onri!ioT 
self with proving, that a cargo of pilchai'ds was put i“[g sten i-Jp/' 
onboard tlie Cupido in Mount’s Bay, aifd puttinar . 

.f * 1*11- ^ ® ceiice IS pnma 

ill a muiute oj couiu il, which nirectod a licence to tacie evidence, 
be granted for tins ship to carry a cargo of pilchards ship lelt her 

port ofotiliil, 

she sailed upon file insiirt*<l. — (h?o<ls protected by a valued policy, being on pturerl, are 

coiidemnetf as iawful piizp, t/ie the/mi^ht. The assured may neverfhelcss roi^vei 

ii.s tbf a total loos. 

F .■) to 
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I80p. 

Marshall 


X’. 

PAIIKER. 


to Legliorn, and a sentence of the French Admi- 
ralty Court, Avhereby the cargo of the Ciipido was 
adjudged good prizc,*thc captors paying freight to 
the captain, to whom the vessel was ordered to^ he 
restored. . 


Garrofw for the <lefcndant objected, that there 
was no evidence of the ship having ever sailed on 
the voyage insured, and that the sentence was not 
by itself sullicient evidence of the caj)turc. 


I.rord ELrENBOROuGH. From the licence, we 
may presume that the ship sailed for Leghorn(//); 
hut certainly the plaintiff has not proved that slic 
was captured on her way thither. You must lay a. 
foundation for the sentence. At present it is merely 
in xacuo. Prove a capture, and I will rec eive tlie 
sentence as evidence of the facts cm Avliich the 
condemnation proceeded. 

• 

A witness was then called, who stated, that the 
ship Was taken by a French privateer within a short 
distance of L(;ghorn ; that she was carried into that 
port, and that the cargo was there sold b\ Da!'hy& 
Co. to whom it had been originally consigned. 

Garroxv contended, that as the cargo had reached 
its destination, the underwriters were discharged; 
and that at any rate they could not be liable for the 
full sum of 1150 ^., as the freight, which was 


(ii) F/VZtj Cohen u. Hinckley, anie^ 51. Twemlow r, 

included 
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included in the valuation, was to be paid, not by 
the assured, but by the captors. 

Xord Ellenborough. The cargo was inter- 
cepted on the voyage insured, and*though carried 
into Leghorn, and sold by the consignees, this is 
the same as if it had been carried into any other 
hostile port, and disposed of in any other manner. 
It never reached the agents of the assured. The 
sale was for the benefit of the captors.— Nor, with- 
out evidence of fraud, can I disturb the valuation. 


1809. 


Marshall 


V. 

Parker. 


Verdict for sum insured. 

J. IFarrcn for the plaintiff. 

^ • 

Garroxc, Park, and Scarlett for tlic defendant. 


[AtloTni^^, WWesort Atkd Eigby.l 


3* 


V\dt Shawc x\ E^ist, lOp. 


72 


CASES AT NISI PRIUS, 


COURT OF COMMON PLEAS. 


1809. 


SITTINGS AFTER TERM AT WESTMINSTER, 


Saturday, 
Feb. lU. 


Finnertv v . Tipper. 


was an action for a libel publislierl in» a 
plaintiff <sunot periodical work, called “The Satiiist, or 

i£ivc ill ovi* ^ 

deiiceotiier Monthly Motcor,” W'liich st.'vtcd (amongst other 
LtncemiiSn tliiiigs), tliat tlic plaintiff being prosecuted by the 
dliiMinielT Attorney General, had lied the counti} , that he 
re'fCT toThc^ might save himself from tlic pLUor)'. 


libel set out in 
the declaration. 


Tn'addition to the libel set out in the declara- 
tion, the plaintiff’s counsel proposed to read ex- 
tracts from subsequent numbers of “ The Satlfikt,” 
to prove the malicious motive with which the for- 
mer libel had been published. 


Sir James Mansfield, C. J. Unless the subse- 
quent publications expressly refer to the libel for 
which the action is brought, they cannot be read. 
You might Rs well give in evidence one liiglnvay- 
robbery on the trial of auotlier. 


Best, 
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Besl, Scijeaut, Clifford, and Adolphus 
that the subsequent publications were admissible 
to shew, quo animo the defendant had published the 
libel declared upon. They were not offered as part 
o/the present cause of action, or tp aggravate the 
damages. If the jdaintiff wished to rccov’cr a com- 
pensation for any injury he had sustained by them, 
he was certainly bound to bring a fresh action. 
But they might clearly be used to explain the 
defeaidant’s act in publishing the original libel. 
For this purpose, inactions like the present, subse- 
quent libels and subsequent word‘< of defamation 
were constantly received in evidence. In a late 
Case in Campbell's Reports, this point had been so 
rilled by Lord Ellcnburough, in an action hn* 
words («). So, in the casc^of Carr v. Hood, which 
was an action for a libel contained in the second 



Tipper. 


edition of a book called “ My Pocket Book,” the 
first, second, and^fchinl editions of that book were 
received in evidence, and likewise a number of tlie 
Monthly Mirror, a Avork published ’by the same 
defendant, in which he continued to abuse the 
plain^’, Sir John Carr. The same doctrine ivas 
recently held by the whole court of K. B. in the 
case of Trite v. Humphrey {V), from the- Oxford 

Circuit. 


(fl) Rustcll 1 '. ]M‘Quistor, 
1 Canipb. 49. 

(6) Tate V. Humphrey, Her. 
Ix'nt Assizes, 1 808 . Cor. G ra- 
Action for words of 
perjury. To show tho (pio anmo, 


the plaintiff offered in evidence 
a bill of indictment which had 
been subse quently preferred by 
the defendant against him, and 
which the grand jury returned 
ignoramus. The defendants 
counsel 
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180 . 0 . 

Finkertv 

r. 

Titter. 


Circuit. Even in criminal cases the same principle 
Avas recognized. Thus, in The King Hart, the 
ctlitor of the Indepcn-dent Whig, when the defen- 
dant came up for judg'ment, many papers were read 
which had been published subsequent to the libels 
.set out in the information. 

Sir James MANSFiEx.n, C. J. I am still of the 
same opinion. If the doctrine contended for were 
to prevail, it might hapjien that the first libel might 
be almost nothing, while the .second might contain 
the most shocking imputations ; and the necessary 
consequence would be, that the jury would give 
rlamaucs for the second libel in an action for the 
first. Besides, with respect to the second libel, of 
wdiatever crimes it accuses a man, it may be true ; 
and the defendant has no opportunity to prove the 
truth of it, ludcss it is made the subject of a dis- 
tinct action. I do not say, that a subsequent pub- 
lication may not so tar refer to the subject of the 
tleclar^tion, as to permit it to be used in evidence ; 
as, for instance, suppose .i man published a libel, 
and afterwards published a paper, saying. Jjljat 
every thing in the libel was true, that would not 
be a new, distinct, and substantive libel, but might 


counsel objected, that this was 
the subject of iln action for a 
malicious prosecution ; but 
Graham, B. received it asevi- 
donee to prove the malicious 
intent with which the words 
were spoken. — ^The following 


term an application was made 
to set aside the verdict for the 
plaintiff oi* this ground; but 
the Judges were of opinion, that 
the evidence had been properly 
admitted, and a new trial was 
refused. 

be 
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be read at the trial to prove the inalif e ol’ the ori- 
ginal publication. I do not think that any case 
can be authority, which goes larthcr. With t'e 
cases which have been actually cite<1, lain dis])osc<l 
to agree. I know that in actions tor words it has 
been allowed to give evidence of words subse- 
quently spoken ; but I believe that has been re- 
strained to words relating to the same subject. In 
an action for words of perjury, I do not believe that 
any judge has received in evidence woids snh.se- 
quently spoken by the defendant, accusing the 
plaintiff of murder. Upon consideration, 1 think 
the case before Mr. Ilaron flraham was rightly 
decided, inasmuch as the circumstance of prefer- 
ring the indictment was tliere proved lo shew tlie 
malice, and the indictment.itsclf, in point of i'act, 
merely repeated the words for Avhich the action was 
brot/ght. liut had it been an indictment for a high- 
way robbery, I should baA'e thought very diffe- 
rently. — With’regard to Sinfohn Carr's case, it has 
not the least relation to the one befole me. • That 
wa.s an action by an ant iu>r for a severe animadver- 
sio n on. some of his writing.s. The (lefcnc?was, that 
this was written in the fair spirit ol’ criticism, and 
that it was not published with a malicious intention 
to defame Sir John Carr. 'I’hercforc, the manner 
in which the work itsell" was sold, and any other 
papers published by the defendant, to«hew that he 
was actuated by malice in publislting the libel 
complained of, were certainly admissible evidence. 
— I have looked at the ])a.s.sages now proposed 
t lie read, and it would be the mo.st monstrous 
injustice to the defendant to receive tlic whole of 

them 



t’’. 

Tiprr.tt. 



cases at nisi prius. 


76 

j 80,9, tliem in evidence. You may read the sentence if 
you will. Farther you' must not a;o. 

FlHKERli ® 

TirrEii. The following sentence was read accordingly, 
froin a Number of “ The Satirist” published after 
the action was brought : — “ We certainly did state 
in our last number, that we understood Peter Fin- 
nerty liad quitted the country, and wc had good 
grounds for believing tliat he had ; bur it now 
appears, that he merely spread a report of his ah- 
.sence, and remained concealed in London (a).” 


iti, iiotabar Shcphcrd, bci icant, for the defendant, proposed 

to an atlion lor ^ r , . . i - 

a libel, that the to provc, by Way oi complete answer to the action, 
^en'inth? that tlic plalutilf liud proposed, as a question for 
drfen- discussiojj in a public debating society, of which 
dant. yje \v-vs manager, “ Whether the editor of the 

Satirist, or a notoi ious' pickpocket, rv^as the greater 
nuisance to s&cicty that he had caused boards, 
wdth the question printed upon them in large cha- 
racters, t^bc tallied through the streets ; apfl 
W’hen the (jucstion came on, he took an active part 
in tire debate, giving the deeitled preference to the 
pickpocket. 'J'hese facts, it w as contended, on the 
authority of Jnlhonif Pasquins case, before I,ord 
, Kenyon, wo,uld entitle the defendant to a verdict. 

(/) IVIrad r. Daubipny, PoJik, Cas. 125. Lee i’. Iluson, 
ib. Rex F, Pjiillj 1 Cair»|)b. 3 » 


Sir 
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SirJAMKs Mansfield. I cannot go so far as 
Lord Kenyon is stated to have done. The decision 
of that case, 1 rather think, nvas incorrect in point 
of form, tliough it was correct in point of justice. 
If a man is in the habit of libehing others, he 
complains with a very l)ad grace of behig libelled 
himself aijd he cannot be supposed to sulfcr much 
injury from this source. ]jut I cannot say that he 
suffers none, or that he loses his right to maintain 
any such action. The evidence opened does not 
amount to an absolute tlefence in law, but will be 
most essential with respect to tlie damages. If 
two men are concerned in publishing monstrous 
libels against each other every day, there can be 
no claim to damages on either side. 

Verdict for the plaintiff. — Damages 1.?. 

f/ 

Best, Seijeant, waA Adolphus, for the 

plaintiff. 

t 

„ • 

Shepherd, Vaughan, and Manley, Serjeants, for 
the defendants. 


So in the case of Crim. Con, Lord Wycombe, 4 Esp. l6. Bui 
Lord Kenyon held, that the no- the better opinion seems now to 
torious, undisguised iniidelity be, that it only goes in mitiga- 
of the husband, was a complete tion of daman's. Bromley r. 
bar to the action. Wyndham v. Wallace, 26, Q,S 7 . 


I8O9. 

Finnurty 

' V, 

Tipper. 
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ADJOURNED SITTINGS IN LONDON. 


Dok ex cl. Pitcher ». Doxovan, 
yrJECTMENT for a house iu Cock Court. 


Pitcher had let tliis house to one Quelle, from 
year to year, upon an ao-rccnient that either par tv 
might determiue the temney hy a quarters notice. 
Quelle entered at Afichaelnias 1802, and occupied 
the premises for. some time himself. He then un- 
derlet them to the defendant on the same terms on 
which he himself held them ■ and things continued 
on this footing for several years.' l>ut at Lady-day 
1 808, Quell^ gave a written notice to Pitcher that 
he shoidd deliver up j)Ossc.ssion of the premises to 
him at IMidsummer following, and a similar notice 
to the defendant, to quit the premises at the^me 
period. Thecpicstion was, ^\"hether this wasasuf- 
ticient notice to dcteinune the tenancy within the 
meaning of the agreement ? 

Manley, t'lerjeant, for the defendant, contended,' 
that the tenancy had not been properly determined, 
as the quarter’s notice ought to expire at that sea- 
son of the year when the tenancy commenced ; 
and cited, as in point. Right ex d. Flozcerv. Darby, 

1 T. li. 1.5y. 

Best, 
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Best, Sea jean t, contra, insisted, thatjalthougii in 
the common case of a tenancy from year to yeai’, 
there must be half a year's notice to quit, expiring 
at that season of the year Avhen the tenancy com- 
menced ; yet where it was expressly agreed be- 
tween tlie parties, that a quarter’s notice should 
be sufficient, their naeaning must be taben to be, 
that the notice might expire at any of the four 
quarter-days when the rent was payable. 


1809. 


Do>; 


1 '. 

Dovovan. 


Sir James Mansfielo, C. .T. saved the point; 
and the Court of C. P. being of ojnnion that the 
notice was insufficient, ordered a nonsuit to be 
entered. 


Best, Seijeant, and Hemming, for the lessor of 
tlie plaintiff. . • . ' 

Manley, Serjeant, for the defendant. 

• • 

fAUorifics, Dodd TiDd Ledwtek.] 


Christie v. Griggs. 


i'lb. j:l 


^HIS was an action of assumpsit against the 


In n 1 .union 

defendant as owner of the Blackwall Stage, on o-'a' *" 


which the plaintifti a pilot, was travelling to 

omch broke down, and ihoplalnliiV, liavelling by U as a passenger, was hurt ; to pn 
it 13 prirrJ^farie enoiigli to give eviilcnce oi ilit* coach 1-^% ing broke Jo\\ u lui 
gence will be inferred. — ^'I’hc proprietor of a .stage cor.dt is not answerable lor any 
iftAy happen to a passenger, from llic cuai h being ov^^riunicd by a more accidem. 


for 

/once, 
ti'v rlic 
'.'•gliyenctv 
bidi lu’gli- 
aiii \:’c liiat 


Loiidoi)^ 



so 
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ISO!). 


CiilllSTlE 

ClUGCS. 


Lciulon, it broke down, and he was greatly 
bruised. The first count imputed the accident* “fcd 
the negligence of the diiva-; the second, to the 
insuflficieiicy of the carriage. 


The plaintiff haviiig proved that the axle*tree 
snapped asiinder at a place w here there is a slight 
descent, from the kennel crossing the road. j that 
he w'^as, in consequence, precipitated from the top 
of the coach ; and that the bruises he received cori' 
fined him several weeks to his bed — there rested 
his case. 


jBesf, Sejjeaiit, contended strenuously that the. 
plaintiff was bound to proceed farther, and gi^c. 
evidence, either of the <lriver being uilskilfiilj hr 
of the coach btdng insufficient. 


Sir Jamks Maksvield, C. J. f think the plaintiff 
haa.made a primA Jack ease by proving his going 
dii tbe coach, the accident, ^ud the damage he has. 
suffered. It now lies ou the other side to shew, .that 
the coac-h was as good a coach as could he made, 
and that the driver was as skilful a driver as could 
any where be found. What other evidence can the 
plaintiff give? The passengers were probably all 
sailors like himself; and how do they know whe- 
ther the coach was well built, or whether theccach- 
inan drove skilfully? In many other cases of this 
sort, it must he equally impossible for the plailitiff 
to give the evidence required. But when the break- 
ing down or overtui’ning of a coach is proved, 
negligence on the part of the owner is iniplied. -He 
has alw ays the means to rebut this presumption, if 

it 
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it be unfounded ; and it is now incumbent on the 
defendant to make out, that the damage in this case 
arose from what the law conidders o mere accidenf. 

k. 

The defendant then called several witnesses, who 
swore that the axle-tree had been examined afc\Y' 
days bef' re it brol c , witla iit any flaw being 
discovered in it; and tliat when tlie accident hap- 
pened, tlie coachman, avery skilful flriver, was driv- 
ing in the usual track, aiid at a moderate pace. 

Sir Jamks IMansfj said, as the driver had 
-been cleared of every thing like ncgligcnee, the 
question for th'e jury would be — as to the suf- 
ficiency of the coacli. If the axle-tree was sound 
as far as human eye could discover, the dcfetulaiit 
was not lial)le. Tlierc was adiflcrejncc between a 
contract to carry gootls, and a contract to carry 
passcngeiii. For the goods the carrier was answer- 
able at all events, Iki’t he did not warrant the safety 
of the passengers, llis undertaking, ^rs to them, 
went no farther than this, that as far as human care 
and foresight could go, he would provide for their 
safe c'"Aveyance. Therefore, if the breaking rlown 
of the coach was purely accidental, the plaintiff had 
no remedy for tlie misfortune he had encountered. 

The jury' found a verdict for the dcfindaut. 

Vaughan, Seijeant, anrl Roberts, for the plaintiff. 

• Best, Serjeant, for the defcntlaut. 

[AUorniPs, Brou n and Sufciwe.J 


Vide As>toa V. Hca\cii, ? Ksp. Cus. 53 ;. 

VoL, IL Cr 


1809 . 

Gkioos. 
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CASES AT NISI PRIUS^ 

r 

Caswell v . Coare. 

T^ECLARATION' on the warranty of a horse, 
witli eounts for horscineat, See. 

The unsoundness of the horse was clearly 
proVed ; and the chief question Avas, AVlicthcr the 
])laintifF Acas eutitlcfl to recover for his keep from, 
the time Avhen tlie iinsoundness was discovered. 
He AA’as then sent to a liA'ery stable, and no offer 
had been made to return him to the defendant. 

Best, Serjeant, contended, that the ])laintifr ha<t 
a right to recover for tliekccp as part of the damage 
he suffered from the breach of the Avarranty. 

Sir James IMansfield, C.J. lam of opinion 
that he has not. I rcuAcmbcrwhen it was held, that 
an action could not be maintained upon the war* 
rantv, Avithout an offer to return the horse. That 
doctrine isiioAV exjdoded (h) ,hut still, unless the 
ilefendant ^refuses lo takq buck the hor.se, the 
plaiiititf cannot complain that the cxpencc of the 
keep is necessarily thrown upon liiin. By not 
offering to return the horse before hri nging the 
action; lie intimates that he still considers the 
animal as his own, and he therefore ought to 
maintain him at his own cxpcnce. 

Verdict for the plaintiff. 

Best, Serjeant, and Reader, for the plaintiff. 

Cockell, .Serjeant, .and Liiilcdule, for the defendant. 


(») Fii-lder •». Starkin, i II. BI. 17. 
I'/Vc CnnL> V. Honnaj, 3 Esp. Cas. 82. 
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LiVF.SAvr. Hood and others, assignees of 
Ar.jroND, a bankrupt. 


^J^ROVER for divers quantities of hosiery. 


By an agreement lietween the plaintiff, a whole- 
sale hosier, and Almond, a retail hosier, the former 
was to supply the latter witli goods upon sale or 
return. Almond was constantly to have a stock of 
hosicrv from the plaintiff to the value of 100/. 
which he was to sell in his shop. The parties were 
to settle monthly ; and Almond was to pay the 
plaintiff for the articles soldj at the invoice price, 
deducting 5 /. per cent. Goods were accordingly 
furnished under this agreement, and the hill of 
parcels Avhich acTOinpanied ^them was entitled 
“ J. Almond from Livesay & Co.” At tjie end of a 
month the account was settled ; and Almond hav- 
ing paid the plaintiff for the articles which had 
been .->o’id, according to the agreement, the stock 
was again made up to 100/. About the end of the 
second month, Almond became bankrupt, and the 
defendants were chosen his gfisignccs. There were 
then in his shop goods su])plied under tlie agree- 
ment to the amount of b'l/. which the defendants 
seized as part of the bankrupt's effects, and refused 
to deliver up wheji dcmaudetl by the plaintiff. 


Hcst, Serjeant, contended, that these goods A csted 
ju tlu' assignees untlcr gl .lac. 1. c. 19- s- 1 J. as they 

G g had 
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180 .n. luirl iK’cn in'llic ];ossi‘S‘'i()ii, order, imd dispositioiT 
ol’the bankrupt at tlic time ofliisbankiuptev, with 
V. tile pcnnission and consent ol the true owner. 

Hdori. 

Shepherd, Seficant, row/ivt, insisted, that Almond 
had possession of tlie uoods only as a factor for the 
plaintilt ; and that the case of a factor )ia«l always 
i)een considered as excluded from the provisions 
of this statute (rt). 

Laavuia'Ce, J. T think this is a case w ithin the 
statute o\' James. Under the ai>‘rcement, the hank- 
rujit was to sell these goods, not as a factor, hut as 
a princijial. They appeared to the world as his pro- 
perty ; and this reputed owmership Avas calculated 
to gain him a dclusijc credit, Avhich it Avas the 
ohjec.t of the statute to ]>reveht. 

IMaiiitiff nonsuited. 

• * 

Skephcnl^ SeijcanI, and J/c//r?/u/l'or the plain till' 

licst and f aii<j;]ia>i, Serjeants, fur the defendant. 

[Attoriiles, }jdl .itid .S'.’iiJiTt.] 

ffO Cw';Il'ii‘y r. J P. \ViJi<. 18 j, 

Cowp. ‘JJJ, 


Myt'ti 1 '. C*a<l(’lU 
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Twemlow and otliers x\ OswiN. 

was ail ac tion on a policy bf insurance on 
the ship commerce, at and from Liverpool to 
Miremachi, in the Ciiilf of St. Lawrence, and from 
thcncc to I [ay ti. The loss was laid in r)ne count to 
he by capture ; in another, l)y the pcnils of the 
seas; and in both, to luiv<^ haj)pc]ird h('foie the 
sliijj rcac'hcd jMircmac'hi. 

The ship sailed irom Liverpool on tlie 14th of 
Apjil I 8 O 7 . On the 123d of JnJy follo\/ing, the 
psdu tills, v'lio reside at Liverpool, rec'cic cal a letter 
f)(;!n their coricspondcnt at iiircmaclii, dated June 
1 I, slatiin;' that the shij) had not tluai arrived, but 
was expected in a few claxs. The j.)olic.y wais 
ehcctcd on th.c dtjr of Augaist, when this letter 
V, as sliewn to t’reuiidc'ru ritcjs*. In addition to these 
(acts, t!]e ])!aintiffs jjioved, tliat tliev weiv the 
owners of the slnp ; and ealic'c! one ot their clerks, 
who sw ore she had not been lu^ard of since. 

/S'Aty;//e7Y/, Serjeant, eontemded, that the plaintiffs 
must he nonsuited unless tlic\ i»*avc sonuafurtlicr 
c'vidcnee of the loss ol'the sliip. Altlnnigh olic liaci 
not been heard of at Liverp<;oL she ufight liave 
arrived at Aliremaehi. In all the>»e ease's, it was 
usual to bring witnessc's from (lie outward port; 
and although this iiiiglit he dispensed ivith where 
the vcAage iiisiir(‘d was out and home, it was 

( T :} peculiarly 
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IS09. 

Twkm low 
V 

OSWIN. 


peculiarly necessary here, where, for any thing that 
ajjpeared, it was not the intention of this ship ever 
to return to Europe. The plaintiffs had not ofi'ered 
the best evidence which the nature of the case 
admitted of, atid they had not laid the proper 
l^oundwork for the presumption that the ship had 
perished. 

Sir James Mansfield, C. J. held, that this was 
evidence to go to the jury of a loss, as laid in the 
declaration ; and the plaintiffs had a verdict. 

Vaughan, Pell, Scijeants, and Barrow, for the 
plaintiffs. 

Shepherd send Best, Seijeants, for the defendant 


Vide Cohen v. Hinckley, ante, 51. 
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IIOR&HAM. 


(/OllAM M'Doxald, C. B. 


Salti'k V. Xi'RXEU Clerk, 

rpMIS was an action lor a libel upon llie plaintiff 
in the uianagonent ot’a public charity. 

• • 

The (leclaratirm stated, that Sir Edward Law, 
Knt. his Majesty’s attorney general, hied an infor- 
mation in the court of Ctiani'cry against one 
Thonias AV////y ; and “ that al terwards, and before 
the pu!)lisliing, &c. to wit, on&c„ the answer of the 
said Thomas Eamy to the said infounation was hied 
in his Majesty's said court of Chancery.” 

lu support of the last allegatioii there was pro- 
duced an ohice cojyv of an answer to the informa- 
tion, entitled. “ The seeeral answer ol' Thoimi-s 
Kamy," bnt signed “ Thomas Amy," 

Shepherd, Seijcant, contended, the allega- 
tion was not proved, as there was no evidence that 

C 1 'Uun\v..% 


180.9. 
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isop. Tliomas F.amtf and Thninas Amcy were tlic same 
persf)!!. If tlic orig inal answer had been produced, 

SAfri;R 

r, and tlic hand-wnting ^)rovcd to be that or a person 
Tuknkr. i^nown by the name of Eamy, it might have been 
enough ; but tli,ere was no gi ound laid for the pre- 
sumption, that the person who signed the answer 
was the person r.gainst whom tire information had 
been tiled. It stood as if the two names had been 
totally dissimilar ; in which ease no one could have 
argued, that this must be taken to be theansw'cr 
of Thomas Ecwty. The declaration would have 
done enough in stating, that an <iuswer “ entitled 
the several answer of Thomas Eamy” was tiled ; 
but the averment actually introduced, rendered 
evidence indispensable of this being “ the lumeer of 
the said I'honias Eamy." 

Oa/vwe answered, that the signature was imma- 
terial, and that if this persoi] had made his mark to 
the answx 1', it nevertheless woidd liave been the 
answ'er, not .of hut 'rhuman Eamy. 

AI'Doxa Li), C. B. The person who signs his 
name Tlwma.'i Amey, by answ e; mg the bill, allows 
that he is the person against w’hom d. is tiled ; and 
this is further proved by the jurat. I therefore 
think that the olbce copy is sutliclent, without the 
pi odiictioA of the original answer ainl proof of the 
Irand-writirrg. 

The plaint itf had a verdict. 

Clarrou; aird Marryat for the plaintiff. 

Shepherd, Serjeant, for the deferrdant. 



I r,NT ASt>IZES, 49 GEORGE JH. 


39 


Rex V. CuuxDEN. • 

^pHIS was an indirtment a<ra"mst tlic tlefcudant 
for indecently exposin-*,' his naked peisoi] in the 
presence oi divers of his Majesty's liege subjects, 
at Rrigliton, in the county of Sussex. 

. It appeared, that on a Sunday forenoon, injidy 
last, he bathed in the sea opposite tlie East tUitfat 
Brigliton, undressing and dressing himself upon the 
beach. Till within a very few years there were no 
houses near this spot, and wi\ole regiments oi'sol- 
diers used to bathe tWere at t*ne sauiv time, 'i'herc 
is now a row of houses erected on tlie ciitf, from 
the windows of whicli the defendant might be 
distinctly seen as he undressed and swam in the 
sea. There was no evidence of his having heen 
guilty of any wanton indecency, or having c.xposed 
his person beyond what was necessary for lire j)ur-» 
pose of bathing. 

Murryat, as his counsel, contended, that liow- 
ever censurable lie might he, for a breach of deli- 
cacy and good manners, lie liad not been guilty of 
an indictable olfenee. Ills object was Tto procure 
healtJi, and enjoy a favourite recreation, not to out- 
rage decency or corrupt the public morals. lie had 
no criminal intention, witiiout which there cun be 
no criinc. Besides, it appeared that the jiractice of 

bathing 
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,180.9. UatliiDg at* this place had continued for many 
^ ears ; and if it was a nuisance, the inhabitants of 
V. the newly-erected houses had come to the nuisance, 
Crukken. jjjkI Jmd jif, riglitto complain of it. If the building 
of a house ^\*itllin sight of a spot appropriated to 
open bathing, rendcrctl it a misdemeanor to bathe 
there any longer without a machine, the poor might 
soon be prevented from bathing on any paj t of the 
soutlicrn coast of the island. According to tlie 
principal contended for, all bathing must likewise 
he put a stop to in the Thames, and every other 
navigable river ; for they arc all public highways 
on whicli his Majesty’s liege subjects arc constantly 
passing and repassing ; anti Millbank, at which i^e 
Westminster boys have time immemorial been 
accustomed to bathe,* is fully as much exposed to 
public view as the East Clitf atfBrighton. 

Jtl'DoNALD, C. B. I can entertain no doubt that 
the defendant, by e.xposingliis naked person on the 
fjccasion alluded to, was guilty of a misdemeanour. 
The law will not tolerate such an exhibition. 
Whatever his intention might be, the necessary 
tendency of his conduct was to outrage decency, 
and to corrupt the public morals. Nor is it any 
justification that bathing at this spot rhight a few 
years j^o be innocent. For any thing that I know% 
a man nhght a few years ago have harmlessly 
f lanced naked in the iields beyond Montague 
house ; but it wilt scarcely be said by the learned 
counsel for the defendant, that any one might now 
do so with impunity in Russell Square. Whatever 

place 
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place becomes the habitation of civili/ccl men, 
there the laws of decency must be enforced. 

The defendant was found guilty; and when lio 
was brought up for judgment, the Court of K. B. 
expressed a clear opinion, that the offence imputed: 
to him was a misdemeanour, and that he had been 
properly convicted. However, as this was the first 
prosecution of the sort in nnidern times, they con- 
sented to his being discharged, upon his entering 
into a recognizance to appear wlicn called for to 
jtsceive sentence, 

Shepherdy Scijeant, and Gurney for the prose- 
cution. 

Marryatt for the defendajit. 


of 2000 marks, to be i in prisoned 
awetk, and lo give security for 
his good bchavfcjiir lor.* throe 
^ oars. --it seems an c*stablishcci 
principle, that whatever opordy 
outrages decency, and is inju- 
rious to public morals, is a 
misdemeanour at common law. 
4 BL Com. 5a. 1 Hawk. P. C, 
C.5.S.4. 1 East P.^.c. 1.8.1. 


The only case resemblifig lids 
to be found in the books js Rex 
V. Sir Charles Sedlej/, M. Y. 
IS Car. 2.vSid. iGs. 1 Kob. 520, 
S, C. The defendant being in- 
dicted for shewing himself naked 
from a balcony in Covont Gar- 
den to a great multitude of peo- 
ple, confessed the indictment, 
and was sentenced to pay a fine 


SI 

1809 . 

Ukx 

V. 

Crux DEN*. 



HOME CIRCUIT. 




1S0(). 



Miurh • 23 , 

In replevin, the 
llecIiu;itioii> of 
the iHTsoii un- 
flcr whom the 
detendant 
makes rognl- 
aance, are not 
evidence for 
the pluinUif. 


KINGSTON. 


Co HAM Heath, J. 


IIaht V. IIoRi/. 

jj^EPLEVIN. Cognizance, as bailiff to one 
Massey, for rent in anear. Plea in bar, non 
ienuiL 

The plaintiff’s counsel, to disprove the tenancy, 
wished to give in cvitlence a declaration of Massey, 
the supposed laufllord. They contended, that al- 
thoiigh not a. party on the record, he was in reality 
the defendant in the action, and that the court 
Avouldnot force the plaintiff to call atvitness who 
had such a direct interest to supnress the truth. 
In fact, what 3Iasscy had said voluntarily before 
action brought, must be considered better evi- 
dence than what he would now swear to with such 
a bias on lus mind. 

Garrow urged that Massey was clearly a good 
witness for the plaintiff, ami that lie must there- 
fore be called. 

Heath, 
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Heath, J. was of opinion, that what Massey 
said was not evidence against the defendant. 

The plaintiff had a verdict. 


1S09. 


Hart 

Horn. 


Shepherd and Best^ Serjeants, and //. Shepherd 
for the plaintiff* 


Garrow for the defendant. 


[Attornie?, Isack$ and »Sj>i7vr.] 


But a rated inhabitant of a 
parish is to be considered as a 
party to an apj)eal between his 
parish and another, touching 
the settlement of a pauper ; and 
since he cannot be compelled ta 
be awitne«:s, his (leclaratif)ns are 
evidence for the adverse pareji. 
Ilex V, Woburn, 10 East 395* 
Great confusion, however, would 
be introduced into proceedings 
at law, if it were to be inferred 


as a corollary from this deci- 
sion, that whore an action is 
brc^ight by or against a truslet*, 
the declarations of the 
trust shall be evidence for the 
opposite party. — The declara- 
tions of the trustee being admis- 
siblo, it seems to|()lIow tliat tin; 
cestui ijiic trust must b<; called 
as a witness, Bauerman v. Ra- 
deni US; 7 T. R. 6*0’3. 



<)4 


] S0()„ , 



Tlmrsday, 

IMduh 

WIjotc' :tn 
agreement not 
wilder i>cnl 
prod need jiUlie 

irivtl l>3’ <iiie ot' 

the panics in 
piirsnaiiee ol an 
wmkTl.iKing to 
prodiu e it, Oio 
opposite parly, 
lo make it evi- 
dence, must 
prove it in the 
same manner 
it it had conic 
from his (jwn 
cubtody* 


llOMK CIUCUIT. 


W^’niEKSTOX V. Edginctox. 

'J'flE plea(1iiig!i in this case were similar to those 
in the last. 

The holding was to be proved hy an agreement 
not under seal, which the plaintiff’s attorney had 
undertaken to prfMlucc, and did produce accord- 
ingly. 

Best, for tlic defendant contended, that und'er 
these eircuinstanccs the agreement did not require 
to he proved. lie allowed that according to a late 
decision {o) it would have been otherwise, had this 
hceiiadec<l; hut observed that a distinction had 
been taken by Sir James MaiN'sfielp, between a 
deed and :i;i in^trulnent noir under seal. 

Heath, ,T. The old rule was the sensible one, 
that an instrument coming iVom the opposite shlc 
M'lis prhnd facie taken to he duly executed (li); but 
I can discover no dilfercnce as to tiiis purpose 
In'twctn a deed and an agreement not under seal. 
You must prove this agreement as if it had been in 
your owifOustodv. 


(h) (’■onion i‘. Sccrciaii, S (i) tics ?>. MiilJlcaoy, 2 T.R. 
Hast .S4S. 'l l. 


The 
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Tlie agreement Avas afterwards proved by tjie isog. 
attesting witness, and the defendant had a verdict, 


CarrffU) and Lawes for the plaintifT. 

■ 

JBest^ Seijcant, and Espinassc for the defendant. 


STON 

V. 

Edoiv®- 


£Attornios, Orchard and BrondJ] 


Q. Might iK)t thccliiofob 
jeetion to the rule now esta- 
blhhed upon this subject, tliat 
this party who calls for tlie in- 
5trumeut from the opposite side 
is ignorant of the name of the 
attesting witness, and therefore 


cannot come prepared to prove 
it, be completely obviated by 
obtaining a rule of court or a 
Judge's order to inspect the in- 
strument before the trial.? Vicio 
Cohke V. Stpeks, M. 36* G. .3, 
cited 1 Tid. Prac, 431. 4th ed. 





tIOME CIRCUIT. 


i)G 



MAIDSTONE. 


CoRAM M'Donai.d, C. B. 


Miiff U ii'J. 


In an c‘jc<" 
bv .1 t»'t) 
ticn 

t.MMllt li.>. 

;yc.ii lo V n 
roH( 0 f(i <j 
'’ iv’f n b\ a ) T- 
sfin <u-i)iu< <1 
felrvvaul ot I 
unpoMiio 
LuBlt-MIll, lli- 
«uf eviiloi t'C 
tluit ho !ia 1 all 
Hiithontvi ii<lor 
seal lioiii tl'f* 
oirrvuauMii lor 
thi:» purpose. 


Roe cx <1. Dean anp Chapter or Rochester 
V. Pierce. 


'^TflS was ail cjia l nieiit'. to recover possession of 
llic ''aiiK' cottage I’oi tlie use and oeeujiatioii of 
wliieli I'le action iv a.s lironght; in Dean and Chapter 
of Rocla.'-ter r. rien’c, aiite^f'ol. I. 10 '(>. 


It a])pearcd that the (lin'i iidant had oca iipicd tlie 
cottage 111 ((iiestioii a gieat mans yi'ars without. any 
lease, and tliat ill/', i aojaaini, stewaid to the iJv'an 
and Chapter, in tlie time o!' !)r. (loodenougli, pre- 
deeesHor to the. present Dean, gave him verbal 
notice to tpiit, whieli expired sometime liclorc the 
day of Uic-.'lemi.sc. 


Laices for the defend.int, ohjeeted to tlic regula- 
rity of tlie notice to ijuit, for whieli there appeared 
to be no sutllcieiit authority. The landloitb being 

a corporation, 
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it corporation, it was requisite cither to prove a 
notice to <iuit under the corporation seal, or to shew 
tiiat Air. Txcopcnny, wlio gaye the notice, liad a 
})o\ver ot* attorney under the same seal for so 


IS 09 . 


Roe 


t). 

Pierce. 


ArDoyALD, C. B. A verbal notice to quit given 
by the steward of tlie Dean and Chapter, is suf- 
ficient, without any other evidence of his autho- 
rity. The Dean and Chapter by bringing the 
ciectment shew, that they authorized, and that 
tjiey adopt, his act. 

The lessors of the plaintiff obtainetl a verdict, 

Hcst, Seijcant, and Alarxyat, for the lessoi., ol’ 
rlic plaintiff. , 

Laii CS for the defeiulant. 

[ Tu'opennif htkI .‘/.j 


Bautov r. 11 a vson and others. Tiiumby, 

ZVlarch SD* 

A CTION for goods sold and delivcicd. Plea, the Tiie i*e is a/i 

. . '■ .jgH be- 

gcnonil Lssuc. A., 15. 

and C , tluj 

ri-»i 1 /• 1 • 1 pTopricfc.r'. ofa 

riie derendants arc j)ropnetovs ot a sttlgK'-coaclt stL-e co.io.. 

1 •v'l 1 * i- 1 . v , I wlio (.iitritlc the 

vvhicli has run tor some years between London and pmCm 

ot Ihc eoiiccrii; 

that they shall each work the coach a stage with horses, ilicir separate properlVt aiul maiiiiuinecl 
re.spectively at their separate cxjieiice. — 1». and C. arc jointly Jiahle n.s co’]»arriiers with A. toi the 
price oflmy iurnished at A.’sicquost lor the U'lc ol the horses wliich were his separate properly, 
but w'ere kopf fty him lor the purpose ol’ working the coach llic sta^c allotted to him under the 
tfgreeroeut. 


VoL. ri. 


II 


Hastings 
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1809. 

Barton 

Kanson- 


HOM£ CIRCUIT. 

Hastings. The horses which worked the stage be- 
tween Hursi Green and Tunbri<lge were put up in 
a stable at lAmberhurst. At this stable, to U man 
who took charge of the coach horses, the plaintiff, 
at the request of the defendant Hanson^ delivered 
a quantity of hay and straw*, which was used by 
these horses, and for the price of which the present 
action W'as brought. It appeared that Hanson had 
lately become insolvent. 

I 

The defence rested upon the following fkets,— 
that although the defendants were joint proprietors 
of this stage coach, and shared the general profits 
of the concern ; yet that each of them worked the 
coach a stage with horses which were his separate 
property, and which he was bound to maintain at 
his own separate expeucc ; that the horses which 
occupied this stable, and drew the coach betw’ecn 
Hurst Green and Tunbridge, virere the sole pro- 
perty of Hanson ; and that as he alone had ordered 
the Ivay and straw of the plaintiff, so the plaintiff 
had applied to him for payment, and had said that 
if he did not pay him, he must lose his money. — It 
was thence argued that the maintaining of these 
horses did not come within the scope of the part- 
nership ; that the credit was given singly to Hanson, 
and that the other defendants ivcre not liable. 

M‘I)oNAr.D, C. B. This defence has as little 
foundation in law as in common honesty. The 
defendants are partners; and by what any one of 
them docs respecting the partnership concerns, aJb 
the rest are bouild. All the defendants enjoyed tW, 
benefit of the articles furnished by the plaihtiff. 
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and all are liable for the value of tliem. It is possi- 
?)le that a separate credit inay^.be given to one of 
Severn! partners; but the presumption of law is 
otherwise, and that presumption must be rebutted 
by very clear evidence. There is no such evidence 
in tliis case. If 1 deal with two partners, one of 
whom resides in London and; the other in Cuinb|p> 
land, I apply for payment of my debt in tire hrst 
instance, to the one who is at hand ; but I do not 
thereby renounce my claim upon the other at a 
distance. The plaintiff demanded payment of Han- 
son ; but, did he say to the rest of the defendants, 
“ I will never look to you, for I gave you no cre- 
dit?” This is a common action for goods sold to a 
partnership. 

Verdict for the plaintiff. 

Marryat and for the plaintiff. 


Tio#.' ' 

Barton 

r:’ 

Hanson# 


Bestj Scijeant, Gt^rtiey' and D'O^ley, for tlie 
defendant. ' ** 


[Att»»rnie«, Pope an4 Martin.] 


I f one of several partners pro- 
individually to pay a debt, 
be will not be allowed to shew 
that it was due jointly from 
hiirtselfand'hii co-partners. 

Murray v^Somervilie, Siftwg^ 
ajh r i/. 2\ I 8 O 9 ? — Money had 
and rccoiyed. Flba in abato- 
iUcnt,that thepromiSe'was made 
jointly witH one Stuart and one 
^'Montgomery, who are both 
alive..' jP^^fciiidant proved that ho 
had two parliiors of these names 
but several k tiers 
Vide Drv 


from him to the plainiiiF were- 
put itt, which were signed in his 
own name, and in which hopro- 
mised to pay the money in ques- 
tion, without making any men- 
tion of his partners. Lord El«* 
LE:^;iououc;h held the letters 
conclusive evidence that tlo' 
debt was due from the defen- 
dant individually, and not from 
the partnership ; and tlu* piain- 
titl' had a verdict X'or the amount 
of his demand. 


Boswell', anteVoi, I. p. 3«'9* 

H a 




JlOMIv CIRCiriT. 







fr'uiay, 
March 3t. 

An Act of Par- 
Hament for re- 
gitlating the 
CoiwcTUJi of the 
poor m tt purti^ 
cniar pttrishffc- 
<|uirGS that cer- 
tain notice shalli 
be given of a 
VfStr^ for tin* 
«*lcetion of a 
treasurer, and 
tliat a tica.sur4‘r 
shall be elected 
at a ve^tr^ held 
in piirsuaiioc of 
^uch notice,— 
'I'o support an 
allegation in a» 
Indictment that 
" A. was duly 
elected trea- 
surer of the said 
parish,” an en- 
try in the vestry 
bock, stating 
that A. vras 
elected trea- 
surer at u I'cs- 
t/y dvAij held in 
puritmnice of' 
notice, is autfi- 
Cieul evidence. 


* IIkx V . Mautix. 

qpHIS was an indictment ajijaiu^t the defendant, 

, .'ll silversmith at Greenwich, I'or a libel on one 
Richard Best in his office of tveasurcr ol that 
parish. 

The indictment averred, that the said Richard 
Best was dnl'y appoin ted treasurer of the said parish. 
— The nrJcnajvcmerrt of the concerns of the poor in 
Greenwich rs remdated by a local act of parlia- 
ment, which provides that notice shall he given in 
a certain manner therein stpecified, of a vestry to 
b'e held on a certain (lay for thee election of a treu- 
srirer, and that a treasurer slijill he annually elected 
at a vestry 50 held .in pmsi'iancc of sueh notice. 

^ f ' 

To prove the appointment of Mr. Best, there 
was offered in evidence an entry in the vestry book, 
in which it is stated, that at a vestry duly held in 
pursuance of notice, this gentleman was appointed, 
treasurer of the parish for the year ensuing. 

Best, Scijeaut, for tl;|t' defendant, contended, that 
altliouglv it might have been enough if the indict- 
ment had stated th.at the prosecutor acted as trea- 
.>urer when the supposed libel was published, it was 
essentially necessary to prove the allegation that 
he was duly appointed. But his appomtrnmt would 
he a nullity, Vinless the notice required by the act 

of 
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of paiilainent was given of tlie hoklins^ of the ves- I 809 . 
ti y at which he was elected. Evidence of that *-"7, 

. , . . • 1 tlKX 

notice must thcrctoie be given, or it did not appear v. 
whether he rightfully executed the office, orwhc- 
ther he had usurped it. 

jVI‘DoxArD, C. B. Strict evidence of the ap- 
pointment does seem requisite, and to the validity 
of the appointment due notice of holding the ves- 
try is essential. But, I conceive that this is fully 
proved by the recital in the vestry book. What is 
thus recorded before the inhabitants of the parish, 

I must consider us having their assent, and as 
being evidence in any ease of this description. 

The books of the Bank of England, and of other 
public companies, are evidence to a great variety 
of purposes («). I tliink the allcg{htiou is suf- 
ficiently substantiated. 

. • 

The defendant* w'tls fouml gujltv. 

O V > 

• • 

Garrou', Marryat and Gurney for the proscr 
cutiou. 

Best, Serjeant, Alley and Bolland, for the 
defendant. 

[/VttornK’s, Martyr and PatrellJ] 


(tf) Bretton Cope, Peak. Cas. 30, 

So corporation hooksy concern- ofliccr, are received as evidence 
ing the public govorninent of a of the facts contained in them, 
city or town, when they have Rex Motherfall, I Sfra, 93, 
been pnhlicly kept, and thden- Case of Thclford, 12 Viq. Abr, 
have been mii<!e by a proper QO, pi. 

H 3 




CASES 


argues A77S Dfctsts A,T 

NISI PRIUS 

IN K.B. 

At the Sittings in and after Easter Term, 
49 Georoc lie 


SECOND SITTINGS IN TERM AT WESTMINSTER. 


I8O9. 


lVfl 6 l,I.ETT V. Bbavne. 

• • 

ji^SSUMPSlT ftruseand occupatipn. Plea, ten- 
der as to part, and non assumpnit as to the 
residue. 

It appeared that the defendant took the pre- 
mises in question of the plaintilfj at Lady-day, 

1 808, at the yearly rent of £. 42. In the November 
following, disputes arose between the parties as to 
the 4oing of some repairs. The defendant then 
threatening to quit the premises, the’plaintiifsaid, 
** You may quit when you please.” The defendant 
accordingly left the premises a few days after, and 
tendered the plaintiff re^t for a day beyond the 
time' he had occupied them. Tins sum Avas paid 
into court upon the tender pleaded; .and the 

H 4 question 


A tenancy from 
year to year 
created by pa- 
rol, U not de- 
termined by a 
parol licence 
from the land- 
lord to the 
tenant to quit 
in the middle 
of a quarter, 
and the tenant’s 
quitting the ' 
premises ac- 
cordingly^ 
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CASES AT NISI PIIIUS, 


I8O5. 


Mollett 


question no,w was, whether the plaintifif was euti 
tied to rent after the defendant had (jiuttcd. 


l>. * 

Mrayne. Lord ELLENBOROUdii was of opinion that the 
tenancy was not determined merely by the land- 
lord giving the tenant a parol licence to quit, and 
the tenant quitting accordingly. At that time 
there was a subsisting term in the {)remiscs, and 
t\\G statute of frauds {^9: Car. ‘i. c. 3. § 3.) provides, 
that no lease or term of years, or any uncertain 
interest of or in any messuages, lands, tenements, 
or hereditaments, shall be surrendered, unless by 
deed or note in writing, or by act and oj>eration of 
law. Here, there was no deed or note in writing, 
and nothing was proved which can be considered a ' 
surrender by operation of law. 


The plaintiff had a verdict for the rent down to 
Lady-day 1 8 O 9 ; and the court of K. B. upon a mo- 
tion for a new trial approN cd o.^' the direction at 
Nisi Prius, and refused a ride to sliew cause. 

P(/cA’ and for the plaintiff. 


6'«r7 (Kcand P. Pollock for the defaidant. 


80 die mere cancelling of a form fit) lu year to, year created 
.lease is not n burreiidcr uf llie by parol, bo assigned except by 
term tl^croby granted, \>itbin tlic deed, nr note in Afrifing, or by 
statute of frauds, iloc r. Abp. operation of law. Botting v, 
ofYork, () East, i3(>. Noi can u Martin, w/i/c, ,Vf*h 1. p.iUS^ 
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LAST SITTINGS IN TE.RAI AT GUILDHALL. 1809. 



CoUAM }3avi.ey, J. 


T-wi.ok t'. Jones. 

A CTION agjiin.st the defeudaut, as indorser of a 
promis.sory vote, <lue May 5th, 1805. 

The plaintiff proved the dercndantVj indorsement , 
and also that in tl^e year 1807, the defendant being’ 
requested td pay the npte, he promised that he 
Avoultl, but prayed^br further jime. There ivas no 
evidence of the presentment of the note ta the 
maker, or of any notice of its nonpayment being 
given to the defendant; nor ditl it appear, tliat 
Avhcu the defendant so promised to pay, he knew 
whether any application for payment had been 
made to the maker. 


Saturday, 
Alay IJ. 

Tuan action 
against the in« 
ot a pro* 
jnisso’ v notco^ 
hill ol o*- 
chnniic, it is 
Miiridcut evi* 
denct* of prv* 
sentniciil for 
payment and 
notice of disho- 
iKmfp that the 
defendant pro* 
mined abso- 
lutely to pay 
the note or hill 
after it tvas duc^ 


Gaseke for the defendant contended, that the 
subsequent promise did not dispense with proof of 
thepTesentment and notice, unless made with full 
knowledge of the laches of the holdei-. In the 
cases hitherto decided upon this subject, something 
appeared that might be considered a waiver of any 

irrcoHilaritv- 

* 



Cases at nisi prius; 


106 


J809, 


Taylor 


t* 

#0}|SS. 


irregularity' with regard to the bill or note («) ; 
whicli could not be inferred from a mere promise 
to pay, ' made at a time when the party, without 
being aware of it, was discharged from his liabi- 
lity. — But 


BAYtEY, J. held, that where a party to a bill or 
note, knowing it to be due, and knowing that he 
was entitled to have it presented when due to the 
acceptor or maker, and to receive notice of its dis- 
honour, promises to pay it, — 'this is presumptiv'c 
evidence of the piesentmentand notice, and he is 
bound by the promise so made. 

Verdict for the plaintiff. 

Paley for the plaintiff. 

Gaselee for the defendant. . 

c 

4 [[Artormc*, Birkiitand C^erton.J 


(a) Vide Lundie v, Robertson, 7 F^ast 231. 


But if the drawer or indorser 
after being arrested, without 
acknowledging his liability, 
merely offers to give a bill, by 
way of coif^roinise, for the sura 
demanded, this does not obviate 
the necessity of piormg notice, 
Cummm^ v. French^ IVehtinimter 
Sittings after Hilary Term^ 
Action on a bill of ex- 


change drawn by tlic defendant, 
payable to his own order, and 
indorsed by him to one Wood- 
roff, and by Woodroff to the 
plaintiff. 

The pit lutiff was not prepared 
to shew directly, that notice had 
been given to the defendant of 
the dishonour of the bill, but 
undertook to give evidence, from 
which 
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which it must either be infciTcd, 
that ' he had received 5uch no- 
tice, or that ho was not entitled 
to it, or that he waived the irre- 
gularity. 

The clerk to the plaintiiEs 
attorney accordingly swore, that 
having called upon the defend- 
ant afiter his arrest in this action, 
he asked him, ** what he had to 
propose by way of settlement ?*' 
and that the defendant then 
said, 1 am •willing to gi've my 
-bill at oneov two months;** but 
that this offer was rejected. 

LcH‘d Ellen B oRouoir. This 
«®rer is neither an acknowledg- 


ment, nor a waiver, to obviate 1309, 
the n^essity of expressly prov- V,^ 
ing notice of the dishonour of TayloH 
the* bill. He might have offen d Jones 
to^vc his acceptance at one or * 

two months, although being 
entitled to notice of the disho- 
nour of the former bill, he had 
deceived none, and although, 
upon diis compromise being 
refused, he meant to rely upon 
the objection. If the plaintiff 
accepted the offer, good and 
well ; if not, things were to 
remain on the same footing as 
before it was made. 

Plaintid'nonsuited. 



CASKS AT MSI PR I US, 


IDS 


isop. 



Tuesday* 
May 1<>. 

A carrier place® 
a board in his 
olbce, giving 
notice that he 
vill not be an- 
fweriiblc for 
jinteh, howiver 
smalt iktir vor- 
hic, nuless en- 
tered ns such ; 
but circulates 
haud-bllts» Mut- 
ing generally, 
that IH* will not 
lie answeiAhlc 
for any article 
above the va/ue 
aj h i.t unless 
entered as 
•iich.~-ile is 
cinswerubie for 
thr loss ol\7cw)- 
eU not entered 
under 
the v;iluc pf b I, 


FlilST SHTINCS AITER TKUM AT WESTMINSTER. 


CoBDEN t'. Bolton. 

'"JpiIlS \r:is an action against the defendant for the 
loss of a broacli and a ring, value ^.1. 12., sent 
by the Chichester coacli, of which he is proprietor. 

It was clearly proved that the articles in ques- 
tion liad been delivered, properly packed up, at the 
dcfciulaut s coach-odicc at Charing Cross, and that 
they had never reached the person to whom they 
were addressed at Chichester. ' 

The defendant’s liability, however, was denied 
on account of a notice written iiKlargc letters on a 
board (a) in his otHce, whereby it is stated (among 
other things), that he would not he answerable for 
plate or jcwcl.s, houxver small the value, unless 
entered and paid for as such. To meet this evi- 
dence it Avas proved, on the part of the plaintiff, 
that the defendant had circulated a great number 
of printed hand-bills, containing a list of the 
various coaches he nius to different parts of 


(a) A question nroso, how tlu* Ellonhorough held that an exu'- 
contents of this hoani, which ropy should be produced, 

wiis inlaid in the wail, should with which the defendant was 
be given in evidence. Uord prepaivd. 


Englaml, 
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England, and concluding with a int'morainkim, 
“ that he would not be answerable for any ai tide 
above the value of 5, lude^s entered as such and 
paid for accordingly,” Avithout any apecife notice 
being taken of plate or jewels. It was contended 
for the defendant, that the notice on the board, 
which must be seen and read by every one w'heu 
articles arc dcliverc'd at the ofticc, and tlie contract 
must be supposed to lx; entered into iretween the 
parties, ought to be considered as containing the 
terms of that contract. — But 

Lord ELtENBOROuon said, the printed papers in 
circulation dispensed with any ncccssit} to attend 
to the notice in the otlicc. Why shotdd a person 
read the board when previousl}' informed by the 
iiand-hill of the terms on which th(r defendant car- 
ried on his business.^ I liave a. right to presume, 
that what is circidatcd by his authority contains 
the whole of tlicTimitations he intends to ])ut on 
his common law responsibility as a tairricii, and 
gives a full statement of the special contract into 
which he enters Avith his customers. I'lie property 
here being under the value of £. 5, the loss is the 
only point for the jury. 

Verdict for the plaintiff. Damages ^.-1. 18. 

Carroxi) and Larues for the plaintiff^ 

Park for the defe^jSant. 

£Attornies, Stciciiton and Boti/l.] 


Vide Nicholson v. Will an, 5 East, 507. Clarke v, Gray^ 6 East, 
4 () 4 . 


1809 . 

CoUDLX 

UoJUXOK^ 
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CAbJ:S AT NISI PRIUS, 


nog. 



Tut 

lVIa\ 16. 

In an action on 
an attorney’s 
biii.tlieplaintitl 
rannot ghc pa> 
rol evidence of 
tbc contents of 
the bill deliver- 
ed, without a 
Tvoticc to pro- 
duce it lull a 
copy made at 
the same time 
with the bill 
delivered, i? 
good evulcnccr 
witliont such 
Bolice. 


PniLips9K’, Gent, one, &r, v. Chase. 

^CTIGN on an attorney’s bill. Plea, the general 
issue. 

Tb prove that a copy of the bill had been deli- 
vered pursuant to 2 Geo. II. c. 23. the plainti^’s 
clerk was called, udio swore that he had delivered 
to the defendant a bill signed by the plaintiff, con- 
taining an account of the business done. He was> 
then proceeding to state the items of this bill from 
the plaintiff's l)ook, when the defendant’s ^ipAi^sel 
objected that no notice had been given to pro- 
duce it. 

Topping and Espinasse for the plaintiff, insisted, 
that this was unnecessary. In Jory v. Orchard, 
2 Bos. & Pul,' 3.9, the court of'C. P. held, that it was 
unnecessary to give a notice to produce the writ- 
ten <lcinand of a copy of a warrant pursuant to 
24 Geo. 2. c. 44, before giving evidence of its con- 
tents ; and the very point before the court was 
<lecidcd in Anderson r. May, 2 Bos. & Pul. 237, 
where it was iield that a copy of an attorney’s 
billj^ie original of wliich has been delivered to the 
defendant, may be admitt<|| in evidence without 
proof of notice to produce the original. This had 
always been considered like the case of a notice 
to quit, in which no notice to produce was^ ever 
lequired. 


Lord 
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Lord Ellen BOROUGH. If there are two co-tem- 
porary writings, the counterparts ofeacli other, one 
of which is delivered to the opj)Osite party, and the 
other preserved, as they may both be considered as 
originals, and they have equal .claims to authenti- 
city, the one which is preserved may be received 
in evidence, wthout notice to produce the one 
which was delivered. So it must have been in the 
cases which have been cited ; and if a duplicate of 
the bill delivered is offered, I ani ready to receive 
it. But I am quite clear that this evidence from 
the plaintiff’s books is inadmissible, to prove that a 
bill was delivered according to the statute. I 
approve of the practice as to notices to quit; and I 
remember when the point was first ruled by Mr. 
Justld^?Wilson, who said that if a duplicate of the 
notide to quit was not of itself suffiment, no more 
ought a duplicate of the notice to produce, and 
thus notices might be required in htfinitum. 

. ^ 

PlaintiflF nonsuited. , 

Jbp/Bngiand Espinasse for the plaintiff, 

Garrow for the defendant. 


Ul 

180 . 9 . 

PititiPsoV 

». 

CttAS£.M 
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May 17.“ 

A witness, for 
th(‘ purpose of 
rein “liing Ids 
memory, may 
reter to entries 
in a book, 
vrhicli lie did 
not write with 
hl$> own hand, 
but w liich he 
regularly exa- 
mined, irom 
time to liiiK;, 
foen after they 
were written, 
end while the 
l.icts !»tated in 
them were Iresli 
in his rccolloe- 
tion. 


CASES AT NISI PRIUS, 


FIRST SrnTXGS AFI F.R TERM IN LONDON. 


lluRROUou V. Martin*. 

IN an action on a charter party, a \VMtncs,^ was 
callctl to give an account of tiie voyage, and the 
log-book was laid before him for the purpose of 
reficshiug his memory. Being asked whether he 
had written it himself, he .saitl, that he had not, 
but that from time to time lie examined the entries 
in it while the events recorded were fresh in his 
recollection, and that he always found the entries 
accurate. . 

7'/ic Attor7iey Gena'al eon tended, that the wit- 
ness eotild make no use of the U>g-book during his 
examination, notwithstandiyg his former inspection 
of it,” and that the only case w'hcrc a witness could 
refer to a Avritten paper for tlic jmrjiose of giving 
evidence, was Avhcrc he had actually Avritten it 
himself, and had thus the surest means of knoAving 
the truth of its contents. 

Lord Ellen borocgh. If the AAdtness looked at 
the log-bool\, from time to time, Avhile the occur- 
rences mentioned in it were recent and fresh in his 
recollection, it is as good as if he had written the 
Avliole with his own hand. This collation gave him 
an ample opportunity to ascertaiu the correctness 

of 
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of the entries, and lie may therefore refer to these, 
on the same principle that witnesses are allowed to 
refresh their memory by reading letters and other 
flueuments which they themselves have written. 


1809. 


Bl'RRUUOU 


V. 

Martiit. 


The witness w'as then asked, under liis lordship’s 
sanction, 1st. Whether he saw an entry of 23d 
.lune 1808, at a time when he had a memory of the 
fact stated in it? and 2dly, Whether, looking at the 
entry, lie could now state positively, upon Ills oath, 
when the ship arrived at her port of destination ? 


Garrozv, Park, and Abbott for the plaintiff. 


Phe' Attorney General and Marry at for the de- 
fendant. 

[Attorniosi, Hawlinson and ^roicder tj Co.] 


Vide Ooc' V. Perkins, 3 T. 11. 749. Tanner r. Taylor, ib.754. 
.Idcob r. Litidnay, 1 East 4(iO. * 


IIopEWELL ». De Pinna. 

^CTION on promissory note, dated 28 July 1803. 
— Plea, coverture. • 

The defendant proved, that in the year 1779 she 
was married in London, according to the rites of 
the Jewish religion, to David Serf tv dc Pinna, and 
that this person went to Jamaica about 12 years 


voL. ir. 


ago. 


Tuesday, 
May 16. 

Under a plea of 
coverture, 
where it ap- 
peared ihtir the 
defendant’s 
husband went 
abroad 1 cars 
af.ro ; heid, that 
sl.e wa.s bound 
to prove that he 
was alive within 
7 year«. 
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18O9. ago. The ' question was, as to the degree of evi- 
W^eCfTl required to piove that he was still alive. 

Df Pinna. It was insisted for the plaiutilT, that in suppoit 
of this plea, tjie deteiulant was bound to give strict 
evidence, that her husband was alive at the com- 
mencement of the action, or at least at the date of 
the note ; while it was contended, on the part of 
the defendant, that the presumption was in favour 
of any person basing still living who was shewn tc* 
have been in existence within such a period a^ 
twelve 3'ears, and that in many cases of this sort, 
where the husbaml was gone to a distant part of 
the world, it would be quite impossible to adduce 
direct and positiveproof of his heingalive, although 
ihc fact could not reasonably be doubted. 

1^(1 ELLENBonouGii ruled, that it lay upon the 
defendant to prove that her husband was alive, 
within seven 3’ears, 

Letters were afterwards produced, which he had 
written within that period from Jamaica to his 
friends in England, and the defendant had a 
■ verdict. 

Lau'cs for the plaintiff’. 

Reader^ for the defendant. 

[AtturnieSf Tutnerfuid 


Vide Stat. Z Jac. 1 . c. 1 1. § 2. 
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FIRST SITTINGS AFTER TERM IN LONDON. 

-ir"ir"Tii|-ii<iiHir 


1809. 


Messing w. Kemble. 


Wednesda;y, 
May IT, 


J^ECLARATION in trespass, in the cmnmon Trespass wni 
form, for breaking and entering the plaintiff’s ieguUr actress 
house, and seizing his goods. — Plea, not guilty. pilituti tom-*” 

• pi imed of, i> 

not in Itself an 

It appeared that the plaintiff held the house 
mentioned in the dgclaiaticfl under the defendant, 
and that the goods in question were seized adis- wrap of the 

" . 1 , , , , toimi rcquiuil 

tress for rent in ariear, but yia.t they were sold tucondunmg 
without having bgiCrf previouslyappiaiscd pui’suant ill h IS proGur- 
to the statute d w. & M. c. 5.* ^ l:!'® 

• fine they are 

sold fhetiue 

Marryat for the plaintiff, contentled that under m 

these circumstances he Avas entitled to a verdict; r ' 
for though it was enacted by 11 Geo. 2. c\ 19. § 19. iMnymavruo- 
that a distiess for icnt justly due. should not by tion lor the spe- 
reason of any irregularity in the mode of conduct- sustimrbf'au* 
ing it, be deemed unlawful, noi the party making ™ac. 
it a trespasser /«i7 10, yetitwaspiovideil that the 
party aggrieved by such irregulaiity, “ may reco- ' 

ver.fuU satisfaction for the special damage he shall f t 1 irre^'ula- 
have spstained thereby in an action oj trenpas'}, oi nltu-eof^ntct 
on the case, at the election of the plaintiff.” Thcic- olscTiTa bp*"u 
fore in this action of trespass whicli the plaintiff 

I f> had Uoutfuthecajo* 
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had fleeted ‘to he was entitled to reeover 

h)r the dainaae he had sustained from the aroods 
r. heiii" sohl without a rej>-tdar ap])raisenient, and 
Ke.mbli;. being disposed of under their just value. 

Lord Ellemjououoh. The statute provides, 
tliat the party aggrieved by tlie irregidarity of tlje 
<listress, shall reeover sutisiUetioii for the sj)ccial 
damage he has sustained; but it provides, that the 
distrainor shall not, by reason of any irregularity, 
be deemed a trespasser for such part of the con- 
duct of the distress as is perfectly regular. It does' 
not say that he shall be a trespasser for the irregu- 
larity, whether that consist in an act or omission, 
ill uonfeazanf'c or in malfeazance. The statute docs 
not attempt to confopnd legal distinctions; but 
a.!lo\v||thc iuj\u'y done to the tenant to be a trespass 
or tort according to the nature of the irregularity, 
Hud gives the remedy of trt'sjviss or case according 
to the cau.se of action. Hcrc,'tli^ di.stress was con- 
ducted wifh perfect regullirity, except that the 
defendant omitted to have the goods apj>raised be- 
t’ore tlicy were sold. Tliis onii.ssion was not a tres- 
jiass, and the action is misconceived. The provi- 
sicins and the object of 1 1 Geo. 2. would be entirely 
defeated, if tliis mode of proceeding were permit- 
ted. I'hc legislature intended that the landlord 
shduld be *.pecifically informed of tlie irregularity 
of which the tenant couiplains ; but when the dc- 
claiufion .states that the <lcfcndant with force and 
aims broke, and entered the plaintiff’s house, how 
can he know that the real complaint againsY him is, 
that he sold the goods before they were appraised ? 

Even 
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Even in trespa.ss for an irregular distress,, it might Jso.o. 
be well if the plaintiff were to dechire specially, 
and take up the grievance* where his cause of v. 
action commences. But I am quite clear, that 
the present action cannot be maintained. 

Plaintiff nonsuited, 

Marryat for the plaintiff. 

Park and Espinas.te for the defendant. 

[Attornifs, t)nvi($ and Ootid.] 


•In Winterbourne i\ Morgan, 
T.T, 49 0,3, in which the 
Court held, that for remaining 
in possession of the goods iij the 
plaintitrs house beyond the five 
days, he may declare in trespass 
generally, for breaking and en» 
leri ng liis house and*st^zing bis 


goods, it was agreed that for 
such an irregularity as omitting 
the appraisement, trespass would 
not lie, and that the plaint 1(1* 
must elect to bring trtHnass or 
case according to the nature of 
bis injury. 


GvFFOiiD V. WoovoATE uud another, 

^ASE. The dccUiratiou after setting fortli a judg« 
. ment obtained by the defendauts against the 
plaintiff stated that they sued out a writ of Jieri 
facias thereupon, indorsed to levy-T. 71. 1 #. hesid.es 
sheriff’s poundage, &e. ; by virtue wl'.ereof the she- 
riff at the defendants’ request seized the plaintiff’s 
goods to a much greater amount than w;is neces- 
sary ; yet that the defendants before thcshcrift’had 

A.*J riiifjuear and with las cuineiU, are prim&faci^ evidence for li. agjiinst A. tQ 
licence. 


7hurs<Iar, 
Jlay Iti. 

In an action by 
A. B. 

suing out a 
'ond wiit of 
> i favins be* 

I he .sheriff 
\ made any 
return to the 
first, the she- 
Titl N return.*) to 
the firiit and se- 
cond writs, stat- 
ing tliat the 
execution was 
so conductedat 
Ktipport a plcat^f 


I 3 


made 
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Gyffoud 


V. 

WOODOATK. 


made any rctuiii to the saitl writ, and before they 
could ^a^vfuIly sue out another writ of execution 
on the said judgment,' wrongiiilly and maliciously 
sued out an alias Jien^cias, under colour and pre- 
tence thereof j indorsed to levy £. 72. 2 4 d. be- 

sides poundage, &c. ; whereby the plaintiff was put 
to unnecessary ex pence, and was greatly harrassed 
and oppressed &c. — In addition to the general 
issue, the defendants pleaded a licence; which was 
denied by the plaintiff in his replication. 


The writ of fieri facias being given in evidence 
on the part of the plaintiff, the following return 
annexed to it was required to be read by the de- 
fendant’s counsel as part of the instrument given 
in evidence by the plaintiff, and though resisted by 
the i^n tiff’s counsel, was directed to be read by 
his i^^ship. It run thus ; “ By virtue of the writ 
annexed, 1 have seized and tahen in execution the 
goods and chattels jof the withhi -named Edward 
Gyfl'ord iit* my bailiwick hereafter mentioned, to 
be sold and disposed of, anil at the request of the 
w'ithin named Edward Wooilgatc the elder, and 
Eli ward Woodgate the younger, the plaintiffs, and 
Eihvard Gyftbrd,. the defendant, I kept and re- 
tained the same in my custody until the rctura of 
the j^nue.xed writ ; and at the return thereof, in 
pursi^ncc of an agreement made between the wid 
plaintiffs and the defendant for that pvtrpose, a writ 
of alias fieri facias retuniablc, &c. indorsed to levy 
£. 72 2j. 4d. besides sheriff’s poundage,-. &c. was 
delivered to me the said sheriff ; and at the "I'equest 
of the within nametl Edward Gyfford, I forbore to 

sell 
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sell the same until the 2Gth of August Jiast, when I 
sold and disposed of the saipe for the sum of X UO 
17#.v and paid and applied the same as stated and 
set forth in my return to the ,wri,t of a^ias fieri 
J'acias. ,.f - ... 



i’, 

VVooftlATt. 


To the alias fieri facias (also given in evidence) 
the sheriff made a very special return, staging, that 
he had paid to tlie now defendants the sum in- 
dorsed on the writ ; that he had disposed of other 
part of the money for which the goods sold, in 
■ payment of rent and taxes, for whicli the now 
plaintiff was liable ; and that he had always been 
reatly to pay to the latter the resitlue thereof, if he 
\vould accept the same. 


Park, for the defendants? contended, tliat. these 
returns were conclusive evidence in suppcli^^f the 
plea of licence, and shewed that whatever irregula- 
rity might have ,rOccurrcd in the execution, had 
been sanctioned by theplaintiff hiin-scl/. 

Garrofw, contra, denied -that the plaintiff, who 
was no party to them, could be affected by any 
thing which they contained. The process of exe- 
cution in this instance had been clearly sued put 
and acted upon contrary to the practice of the 
court, and the rules of law, and it lay w ith the 
defendants to shew the plaintiff’s licence and Con- 
sent, from what he himself had said or done. 


Iiord EtLfeNBOROUGH. I am of opinion, that it 
is -inefimbent on the plaintiff to contradict the 
facts stated in thCse returns. Taith is given to what 

I 4 the 



ISO. 


CASES AT NISI PRIUS, 


180^. the sheriff states in this manner, even where third 
persons are concerned. If he returns a rescue, an 

&JYFFORD * ^ 

v, attachment issues in 4:he first instance (a). I cou- 
WooDOATE. skier this, however, as only prinui facie evidence. 

Upon an indictment for a rescue, it would be open 
for the defendant to shew that the return was 
false (6). Here you are at liberty to contradict any 
of the facts stated in the returns to these writs ; 
but if you do not, 1 must presume that there was 
an agreement of the nature stated between the 
parties, and that the plaintiff has no cause of 
action. 

Plaintiff nonsuited. ' 

In the ensuing term a new trial was moved for, 
on theiground that the rctun'is to the writs were 
no evmence against the ])laintifl', being made on 
the suggestion of the defendants ; but the court 
refused a rule to shew cause, saying, that if the 
plaintiff hasl not given his Con.sent in the manner 
stated, his remedy was by an action for a false 
return against the shcrifl'. 

GarroiL', Gurncj/, and Cimcood for the plaintiff. 

Park for the defemlant. 


(^Attornici, Duif'ixml Ludkit}.^ 


(ji) Rex V. Klkin^, 4 Burr. ^ Salk, 586. Cijs. temp. 

1 ]?. 


(I/) Q IIiLwi , P. C. r. 21. &. 4. 
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If a copy of any document 
which itself is not evidence at 
rominon law> be made evidence 
by act of parliament, a cony 
must be produced, and the ori- 
ginal is not made admissible 
evidence by implication. 

Bur don v. RicketSy sittings af- 
ter E. T. 180y. 

— Replevin. — Avowry, stjt- 
ing that the avowant had pur- 
chased the land tax assessed 
upon the locus in quoy and that 
Tic distrained for six years ar- 
rears which were due. Plea in 
bar; denying the purehaso. 

To prove this, tie* avowant 
olfored in evidence the original 
contract between him and the 




commissioners fctf* the rodonjp- 
tion of the land-tax. , 

By 42 G. 3. c. 11(J. s. it 
is enacted, that a copif of the 
contract with the comrnissioneis 
shall be lega^ evidence, and it 
was contended that if a copy 
was evidence, the original from 
which the copy was taken could 
not po.s*sibly be rejected. 

But Lord ELLKxnoaoiTGtr 
lefused to admit the original, 
saying, that u])(>u the general 
piineipies of law it was not evi- 
dencti for the purpc'st' for which 
it was produced, and that the 
statute cited mut>t be ('onfmed 
to I'opirs of the roiili.K't, \\ inch 
alone it spec Hied, 



OYFFOiin 

V. 

Wo 01 >OATE. 


IIODGKIX.SON V. iVIvUSDEN. 

this was a AV’rit of iniiuiiy to assess (ianiages 
under 8 & 9 W. 8. e. 11,^ 8. To a declaratioji 
in the coniiRon form in debt upon bond, the defen- 
dant demurred, and tlic phuntitf obtained judgment 
on demurrer. After the entry of judgment, the 
plaintiff suggested on tire roll, that th« bond nicn- 
tioued in tljc declaration was subject to a coinli- 
tion for the payment of an annuity, and assigned 
as a preach that five quarters of this auimiiy rvere 
^n arrear. 

jnrv, is r^iiU on which tfjcacti 

Lazccs 


Friday, 
.May \ X 

In debt on 
bond condition- 
td lor iln» per- 
tuiiuauco ol CO* 
\ cnant^, ii tiui 
coiuiiliun h not 
M;t out in 

the 

|)idititifr in exc- 
• 111 ini; n writ of 
in.jiiiiv^ under 

8 ^ ‘.f M . •'». 

e. 11, must 
prove tb.u the 
bond iniMijon*- 
cd ini be '■iig- 
oesiion and 
produced to tb<5 
Oil wa^ biou^liU 



1S2 



Hodgkin- 

SON 


V* 

Marsden. 
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Lazres for the at first satisfied lumself 

witli ptilting in abond wfilch appeared to liave such 
a condition as that ntentioned in the suggestion. 

Peake, contra, insisted that it was requisite to go 
farther, and to prove that the bond produced was 
the same with that upon wiiich the judgment was 
obtained ; a^ there might be two bonds executed 
by the defendant on the same day, and in the same, 
penal sum, with perfectly dilFereut conditions. If 
the plaintiff had set out the condition in the decla- 
ration, the case would have been quite different j 
but as the record stood, the defejidant had had no 
opportunity of controverting the fact that the 
bond on which judgment was suffered was condi- 
tioned ill the manner alleged. He could not plea4, 
to thc,.suggestion ; hiit the plaintiff was bound to 
prov^roe facts which were suggested. 

Lord Ellenborough w^as "of opinion, that the 
production of a bond with a condition according 
with the suggestion was insufficient, and that the 
plaintiff ought to prove that the bond produced 
was the same with that on which the action- had 
been brought, rif which profert had been made in 
the declaration, and on which th? judgment had 
been obtained. 

This evidence was given by the plaintiff’s attor- 
ney, and a' vertlict jiassed for the arrears- of the 
annuity. , , . 

Laxi'cs for the plaintiff. 

Ptalce for the defendant. 

Venree 
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Hog Elis V. Kelev. 

T^IIIS was an action for money liJiii anti received, Apayiasum 

JL ^ of money into a 

to recover the sum of 130t. under the following bank«'i io* a 

. . si^dfic pur- 

circumstances: .,osc the ban- 

Let's clerk, by 

The plaintilT having indorsed a bill drawn by this money to 
one L. C. for 130/. payable at Messrs. Austins & Co. rieu to 
and finding that it would not be honoured by the 
acceptor, paid in this stun of money to the bankers J,* 
for the puiposc of retiring it. The defendant held rc<.ovcrrtbatk. 
another bill of exchange for the same sum, accepted 
by the same perstm, due the same day, and (layab'c 
at the same place. l1ie lattei bill being j)ic|ffintcd 
for payment first, and no funds being pioiiwd to 
pay it, the bankci's’ •clerk, by mistake, gave the 
defendant the 130^ paid in by the plaintiff to satisfy 
the bill to which he had put his name. ' 

Garrow for the plaintiff contended, that as the 
money had been paid in for a specific purpose, and 
as the very money paid in had been given by mis- 
take to the defendant, it was to be eonsideicd as 
ear-marked, and might be followed by the person to 
whom it really belonged. , 

Lord Eti-feN BOROUGH. There is no privity be« 
tween the parties to this suit, Tlie plaintiff’s claim 
is on the liankers, and they must seek their lemedy 
against the defendant the best way they can. The 

plaintiff’s 



•Sfltnrdfiy, 
May 2d* 
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piaintifF s pioncy mtist still be considered as in the 
hands of the banters. ; His account with them is 
the same as if this mistake had not been committed. 

' Plaintiff nonsuited. 

(^ar row and Puller for the plaintiff. 

Park for defendant. 

[Altomjes, Kihhlexchite and Rieharifson,J 


Vide Anonymous^ 1 Salk. SSp. Robson t?. Eaton, 1 T. R. 62 


Stein MAN and others v. Magnus. 

action by the payees, against the 
jn agreement diawcr of two .bills of cxcKarige, dated 1 0th 

■witli liim not t r* 

umicrseai, to Octobcr } 004, tlic oHc foi' ^00/. aiid the other for 
3761. 4s. 1 </. payable respectively at 6 months after 

tespectiveacbla I-,.,, 
in »at^^^’actioll vvo-tw* 
ol the whole ; 

to The defence was, that the plaintiffs along with 

rSe“renmi!ll *^^6 othci' crcditors of the defendant, had signed an 
eent^'tobr"^ agreement not under seal, of which the following 

secured by tJie is a COPy I 
aotepUiiKtis of * * 

a third person ^ ^ ^ 

, at 5 anti 9 f‘ w c thc uiidersigued being respectiv ely credit- 

months. Ihe ^ r ^ c* o ^ r% i 

composition is CI S ot iMoscs Magnus, or Great Somerset Street, 
mthJ’agrec-'^ “ Whitechapel, in the county of Middlerex, do 

inent.— tV cre- 
ditor who has jliincd the afrreempui and rcfcited thc coQ}}K)siuoQ« caitfiot afterwards bring an 
action fur (^^idue of hu debt. 

" / hereby 



Rogers 

x>. 

K&illy. 


Saturday, 
May fd. 
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'* hereby agree for ourselves respectively, to take 
“ and accept 20/. per cent. in., full payment and 
*‘ satisfaction of our several and respective debts 
“ due at the date hereof, and upon payment of the 
“ said 20/. per cent, wc hereby release and for ever 
*' discharge the said Moses Magnus, his heirs, exe- 
“ cutors, and administrators, and every of tliem for 
" ever, as to the remaining 80/. per cent. ; and it is 
“ hereby agreed to receive tire said 20/. per cent, in 
“ manner following; that is to say, 10/. per cent. 
“ up6n or within one month after the e.xecution of 
these presents, 51. per cent, secured by the accept- 
“ ance of Mr . Garland, qfBunhill Row, payable in 
*^Jlve rnonths, and the remaining 5l. per cent, on ike 
“ like acceptance payable in nine months. Dated this 
“ \Uh day of November 1806/’ 

Signed, &c. ^ 


1809. 


Steinman 


V. 

Maoxcs. 


Tire defendant's counsel offered to prove in ad- 
dition to tliis, tljat 'the plaintift's were paid the 
composition of 20/. per cent, pifrsuant to tire terms 
of the agreement ; that they were active in pro- 
curing other creditors to sign it ; and that the de- 
femlant had been put to considerable cxpence in 
consequence of this agreement. 


Park for the plaintiffs, insisted that these facts 
furnished no defence at law to the present action, 
and relied upon the authority of Fitgh v. Sutton, 
5 East 230, in which it Was held, that the accept- 
ance of a less, cannot be a satisfaction in law of a 
greater suhi then due. If payment of a sum short 
of the *debt did not operate as satisfaction, no 
more could a security for such a sum by whomso* 
ever it might be given. Lord 
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asop. 


Si MNSfAN 
Ma<Snus. 


Loul Er.LENBO»orGH was inclined to think, 
that tMs case wa^tulcd l^itcfi r. Sutton, and the 
plaintiff had a verdict. ; 

ButinTlinit^^cnnfo]lf)wing, the case was fully 
arg»e<l i» shewing cause against a rule for setting 
aside the verdict, and granting a new trial. And 
the Judges .,wo»e all clearly of opinion, that the 
facts oftered to be proved on the part of the defen - 
<lant, amounted to a good defence at law to the 
action. They thought that this ease was distin- 
guishable from Fitch v. Sutton, as it did not appear 
there that third persons were concerned; and that 
the fraud here practised upon the other parties to 
the agreement, brought the case within the piinci- 
ple of Cockshott w. ^nnett, 2 T. R, 763. If it had 
not been for this agreement, it might have been 
impossible for the plaintiffs to recover so much as 
20/. per cent, upon thte amount of their debt, and 
the security they^ obtained from Garland was a 
valuable consideration fpr„ their releasing the resi- 
due. But it would be a fraud upon Garland, if 
the defendant could still be sued, in breach of the 
ao-reement, for the full amount of his debts. 


Lord Ellenborouch observed, that if the facts 
of the case had been particularly presented to his 
mind at the trial, he should certainly have held 
that upon their being proved the plaintiffs oug^t 
to have been nonsuited. 


Riik absolute. 

Park and Marryat for the plaintiffs. . 
Garroio and Coniyn for the defendant, 

[Aitoruies, Wood and /oncs.J 



EASTER TERM, 49 igiORGE |1I. 


167 


COWAUD V. MABERtEl!^2 

J)EBT on 5 Eliz. c. 4. § 3l^^ft)r. setting up anti 
exercising the trade ,pf a fdadcsmitli, without 
having served an apprenticeship thereto of seven 
years. _ 

'I'he witnesses stated, that the dcfenftintds an 
eminent coachmaker this town ; that by work- 
men immediately employed by himself, he does all 
the various sorts of work required for ihe con- 
struction of coaches ; that besides painters, car- 
penters, See. he constantly keeps in his service ten 
or twelve journeymen' blacksmiths ; that those 
emp toyed during thfe period mentioned in the de- 
claration had served (although he had not) an 
apprenticeship of sey.cn years to the business of a 
blacksmith ; andthat he did not exercise that busi- 
ness on any occasion by itself, but only iflciden.tally, 
in as far as it was connect^ with coach-making. — 
There were no counsel for the defendant; but — 

Lord Ellen bohoug h said, he w'as quite clear this 
i^;ase not within the statute,’ and that any man 
might- iJawfully carry pn pai ticulaf branches of a 
general business by such as had served an appren- 
ticeship to those particular branches of the business 
in which they were employed. 

Garxjmsaid Marryet for the plaintid> contended, 
tliat tins section of the Statute created two dis- 
tinct 


I8O9, 


Wednesday 

24 . 

A man ia not 
liable to penal* 
tics under 
5 Eli*. c,4. 0 * 
for exercising a 
trade without 
having served 
an apprentice-^ 
ship to it, who 
merely exer- 
rises the tiade 
incidentally ax 
a branch of hix 
general busi> 
ncjjs.Thcrctbrc, 
a master coach* 
maker may 
lawfully keep 
journeymen 
biuck^mitl)$ ift 
hi.s employ to 
make the irou 
work of 
coaches, al- 
though he lias 
not served an 
apprenticeship 
to the trade of 
a hhicksmitb. 

— So of a mas- 
ter caipentcr 
and journey- 
men sawyers. 
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tlnct ofFcnces, viz., exercising any trade without 
having §crvc(l an apprenticeship, and setting otliers 
to work who liad libt. If the defendant’s journey- 
nien smiths were of the description stated, he liad 
not been giuItyo||lic latter offence ; but he cer- 
tainly had committed tlie former, by himself exer- 
cising the trade of a master blacksmith. A man 
might carry -on several trades at the same time ; 
but by multiplied breaclies of the statute he wa.> 
not to save himself from its penalties. 

Lord £llexbo*ougii. I'he defendant has not 
been proved to have set up or to have exercised the 
trade of a blacksmith. Blacksmith’s work may be 
retpiired in building a bridge ; but the builder who 
employs ajourneymau properly qualilied to do that 
work, is not himself to be considered as carrying on 
the trade of a blacksmith. The statute applies only 
to those who substantively set up and exercise a 
trade without having served a?i' apprenticeship. 
The smith’s ■work done by the defendant is only 
incidental to his general business of a coachmaker, 
and he might as well be prosecuted as a carpenter, 
a painter, or a wheelwright. I suppose he had been 
advised that the larv being so clearly in his favour, 
it was not worth his while to waste his money in 

feeing counsel to defend him. 

* 

’V’^cfdict for the defendant. 


G arrow aflerw'ards stated, that the same doctrine 
had been laid down by Mr. Justice Lawrence in an 

action 
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action against a master carpenter for carrying on 
the business of a sawyer. 


I8O9. 


Coward 


[AltornjM, Mattheus smd Seymoui .“I 


V. 

MABr.RLET 


Vide Roj^nanl V. Chnso, 1 Butr. 2.-^Tftcadi r. Tfiniei, 4 Burr. 
^ -1 1- rune h i, Adams, 2 Wils. l6S . — Beale v. Gealc, I, 


JBrot.o and othcis, Assignees of Harris, a Bank- wrdncsrf.y, 
iupt, 1’. Phillips and anothei, late Sheiiff of 
. jMiddlescx. 


^£^110 VER foi jewellers. 

• 

The goods in c|uestion w'^eic taken in execution 
b_y the dttendants on the 7th of July last, and it 
was p) 0 \ed that/he* baiikiupt had eominitled an 
act oF hankiupley in the ^May’prci eding, but that 
the coininission was not sued out against birh till 
the 1st of October following. The goods w eie sold 
on the 20th July, and on the 3()th of the same 
inontli, the money was paid ovei to thcpeison at 
whose suit they w'cre taken in execution. 

Parl't'oi the defendants contended, that this case 
was within Sii S. llomill_>’sa( t, 4t> (lA), 3. c. 135. 
§ 1. wliercby it is ('iiactcd, that “ all paymatts b^y 
and to, and all contracts, and othei dealings and 
iramactions, by and with any bankrupt, bomt fide 
made or entered into nioiv than two calendar 

Voi.. 11. h mouths 


Tf llip ^oorh cf 

HtMfJti are 

I ikcn 111 execu- 
tion iiftei an 
vict ol 

luplcy, anil the 
^Tlon(.^ aiising 
froiU the vale 
?) iiii < \ ei by 
the siKulf, two 
inoiitjjs btlort* 
a toiuinis‘ion i*; 
su( d o'it, llie 
banknipUy will 
OMrretcli the 
c \etution, iml- 
Vlll vl iJldlDj^ 

4o tx J L 1 ) ». 
nliirl piolttU 
all hon 1 tide 
jffi pnenti, nul 
Iransuctums by 
oi with the 
binhru})t more 
than two I aleii- 
d ti moiiUis be- 
iorc tlu (1 it"’ ot 
thccoiuiui*>bio)i. 
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I809. months bcfoie the tlatc of the commission, shall, 
notwithstaiulingany prior act of hankru])tc 3 coin- 
V, mitted, by sjteh bapkiup^, he good and etfectiial to 
Piintips, aij iiit^ts a|^l pumoscs whatsoever, in like man- 
ner as if no sut'li p'wor act of hankiuptcy had been 
comniittcit” Now this might be considcrc<l as a 
paijment bv tlic bankrupt of the sum recovered by 
the judgment and at any rate, it was a bon^ J^de 
tratisaction with thebanHrupt. ^ ^ 

Lord Ellen BORpuGH. There is no pretence for 
■ calling this 3. payment by the bankrupt, and the 

meaning of the wor<l transactions must be rletcr- 
mined by the words* used along with it, viz. “ con- 
tiacts anti otlicr dealings.” The transactions pro- 
tected by this clause of , the statute are evid.ently 
transactions between the parties in the ordinary 
course of business, not transactions earned ou 
through the medium of leg al_ process. 

The pkiintifFs had a vcfdict for the produce of 
the goods, making deduction for the expcncesof 
the sale, but not for the sheiifF’s poundage. 

Oiirrow anCi Lanes for the plaintiffs. 

Park and Marryal for the defendants. 

[Atloinies» Ilolhuay and 


But »cc 49 G. 3 . c. cicxi. &• 
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1S09, 


Rex w, Jones. * . ^ . 

Ftiday, 

was an indictment against tRe defendant on oXwof 
for fraiuls committed by ^n in ™s oifice of 
Commissaiy General^ in the W«t I&die;|. the against dll agent 
course of the trial some points arose woithy of under tin cou- 
being noticed. *iretury!‘uiet. 

r*,, I /. 1 • , /. ’^i • . ter ol instruc- 

The defendant m the wairant tor Ins appoint- tious uddeeised 
ment' under the King’s sign manual, is diiectcd to dant the 
obey all oiders issued to him by the Lords Commis- T^«orv*maj 
sioners of the Treasui'y. On the part of the Crown Jen^tfithout 
there was offered in evidence a letter addressed to provmgtiie 
hnn, containing certain instructions he was accused which they 
of disregarding: this letter, signed by Mr. Pitt and 
two moie of the then Ix>rds oftheTicasiuy, he 
had leceived in the West Indies, and it was now 
produced by his solicitor under a notice to produce 
all letters, &c. 


The dcfendantVcounscl contended, that before 
this letter could be lead In evidence, it vk*as neces- 
sary to piovc, that Mr. Pitt and the tw o others who 
signed it, were I.ords Commissioners of the Trea- 
sury, andhad authoiity to write it, by pioducing the 
commission by which they weie appointed. But 


Lord Ellenborougii held, that this was unne- 
cessary, and the letter M'^as admitted on proof of the 
hand-writiug of the three pci sons who had signed 
it as Loids Commissioners of the Tieasuiy. 


At one stage it was a mateiul question, Avhether 
()U the pa’itof the Crown tlic\ could avail them- ob)cMon<i 

* Any sort to tr^ - 

Ing a ISTD, npoii 04 >c huhctiuv il, for beverol difciinrt misdemeanours ol the same nature. 

K 2 -elves 
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1S09. selves of two counts of tlic imlictinent, so as to 
give evidcucc of part of the sums which the dc- 
5. fendant had illegally obtained, under one count, 
JoNKs. oftlic residue, under another. 

The defendant's counsel nrg-cd that this could 
not be done, as it woidd be tiying a man for two 
on’cnccs on the same indictment. 


Lord ELi.Exi 50 Bour.il. — In point of law, there i.s 
no objection to a man being- tried on one indictment 
for several offences of the same sort. It is usual in 
felonies for the judge, in his discretion, to call upon 
llic counsel for the prosecution to select one felony, 
and to confine them.selvcs to that ; but this practice 
has ne^•er lieen extended to misdemeanours. It is 
ihe daily usage to receive evjdencc of several libels 
.and of several assaults upon the same indictment ; 
and here I sec not the slightest objection to evi- 
flence of various acts ot fraur^ committed by the 
♦Icfcndanjf in his office of commis.sary general, 
though ranged under different counts as distinct 
and substantive misdemeanours, (a) 


A person in- 
ti ictecl lor a 
iniidcnuHHour 
or a iVlouy, 
niA\ be legally 
conviclctl upon 
tiu* uucorrobo- 
rated evidciite 
i>t' Hri ttccoiii- 
pl.ee. 


The defendant’s counsel afterwards contended 
that the ease on the part of the crown rested 
entirely on tlie evidence of an accomplice ; that 
this witness was not conlirmed, and tlrat therefore 
the defendant could not be legally convicted. 

Lord ElleiVp.orough. No one can seriously 
<loubt that a conviction is legal, though it proceed 

Judges 


uponllie evidence of an accomplice only. 


(tf) ride Kcn V. Kingston, 3 East, 41. 


2U 
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in their discretion Avill advise a jury not to believe 1809 . 
an accomplice, unless he is conlirmed, or only in 
as far as he is confirmed ; but if he is believed, his «. 
testimony is unquestionably sutheient to establish 
the facts which he deposes. It is allowed, that he is 
a competent witness ; and the consequence is inevi- 
table, that if credit is given to lus evidence, it 
requires no coulirmation from another witness. 

Within a few years, a case was referred to the 12 
Judges, where four men were convicted of a bur- 
glary upon the evidence of an acconqdicc, who 
received no confirmation conccriiing any of the 
facts which proved the criminality of one of 
the prisoners ; but the Judges were unanimously 
of opinion, that the conviction as to all the four 
was legal, and u])on ihat opinion they all suffered 
the sentence of 1 he law. (/>») Strange notions upon 
this subject have lately got abroad; and I thought 
it necessary to sa> so’ much for the purpose of cor- 
recting them. In the pasc before the yourt, the 
witness alluded to cannot be considered an aceoni' 
plice ; and if he M'cre, he is amply confirmed. 

The defendant was found guilty. 

The At tormy General, Garroxo, Abbott, and 
Richardson, for the Ciown. 

Dallas, Park, Topping, and Mariyat'i'ov the de- 
fendant, 

[Attornlc*, Litchfield and Dennett Co,J 


(J>) Atwotid’s Case, 2 Leach, Cro, Cas. 521. Durham’s CasC| 
ib. 53S. flcf. 

K 3 
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‘ 1809 . 


Satiirrlay, 
May 27, 


Rex w. LEEFEj'j'Gcut. one, &c. 


If a count ill an 
indiclnien’ oi' 

jicijury 

tote to set out 

, contiiuiiiusly 

thcsnij*!/ I'lit'a 
and eject of 
wliat tiu.deleii'* 
dant swoic 
%vhcu examined 
as a wnaci-; ; it 
is necessary, in 
jsnppor. of tills 
couat, t( ;jroM'* 
that m i'Wft- 
St(ince and 
effect lie swt-iv, 
the wlioli^ of 
that which is 
llms set out Hs 
his evidence, 
altiiough tile 
count contains 
scverul distinct 
assignments ot 
perjury. 


'^niS was an indictment for perjuiy before a 
select committee of the House of Commons, 
appoiiiteil under tlie Grenvi/lc Jet', to try the merits 
of a petition complaining!^ of an undue election and 
return of members to serve in parliament for, the 
borough of New Malton, in the county of 

The eoiinsel for the prosecution having failed 
upon tiu* hist count of the iiulictn.ent, resorted to 
(he second ; ami as a poii»t ol great nicety and im- 
portance arose nprm this, it must necessarily Wset 
out pretty much at lengdi 

1 /ii 

After stating that the select committee wasfdufy 
appointed, and met to dctei inine the merits of the 
petition, anel that the defendant appeared as a wit- 
ness, and was sworn before the eonmiittcc, who had 
eompetent jiower to utlministcr an oath to him in 
that beluilf— the second count proceeded as fol- 
lows : “ And the said Edward Ecefe being so sworn 
as aforesaid, it then and there became and was a 
mail rial question, touching the merits of the said 
petition, whether the said L^id Headley ^itte of 
tlic members returned] before the close of the sidd 
election, had made an^' agreement to pay certain 
cxpenccs of the said Isaac Leathan., one of the 
candidates at the said election, including the 
cxpences incurred at dillerent inns in the said 
borough where the friends bf the said Isaac jLea- 
tham had dined, in consideration of the said Isaac 

Lcatham 
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Lcatliani dccli^iiug to be a candidate at the said tsog. 
election, and of’the votersof'thcsaid Isaac heath am 
then iinpollcd being aj)i)Iied to for the purpose nf v. 
voting for the said Lord Headley at the ssiid elec- fe. 
tion; and also, whether tlie said Edward Leefc liad 
coiniminicatod tg certain persons, being the com- 
mittee of the said Isaac Leatliam at the said elei‘- 
tion, that the said Lord Headley had made smh 
a^'eenient; and also, whether tlie said coininittec 
of Hie said Isaac Leatham at the saiti election had 


dispersed to make known such agreement, and to 
carry the same into effect; and also, wlR tbcr tlie 
said Edward Leefc had told the said Isaac Leatluinv 
that the said Lord Headley had given Ids assiiiancc 
to the said Edward Leefe, that the said exjience.s 
shoyld be secured : ^Whereupon the said Edward 
Leete not having the fear of God before his eyes, 
&c. on the said, See. on his oath aforesaid, falsely. 
See. did say, dejjpsc', swear, and give in evulcnec 
upon his oath aforesaid, to \he said committee, 
touching the said material questions aiuf the ifterits 
of the said petition, in suhsiance nnd (Jfi-Vt as fol- 
lows ; that is to say, that he the said Edward Leefe, 
by the directions of tlie said Isaac Leatham, waited 
upon the said Lord Headley at the King's Head 
in tli^lfebrough of New Alalton, on the second day 
of the said election, and before the close thereof, 
and proposed to the said LoidHeadh'y, that the 
saiti Isaac Leatham would decline, upon the ex- 
pences being paid him, including previous expenees 
of the (lay before ; and tthat the said Lord Headley 
then and there agreed that the said expcnecs should 
be jiaid, inchiding the e.'ipeuccs that had been 

K 4 ineurittl 
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incun’ed at^tlillcrcnt inns in the town where the 
* said Isaac Leathain's friends had dined ; and that 
the said Isaac I^atham’s Voters (meaning such as 
were then unpolled) were to be applied to in conse- 
quence of tlttit arrangement (meaning in conse- 
quence of the said Isaac Lcatharn’s declining upon 
such cxpences being- agreed to he paid to him as 
aforesaid), for the purpose of voting for the said 
Lord Headley ; and that he the said Edward Leetc 
enunrerated the expenees, and told the said Lord 
Headley that the cxpences so to he paid, must in- 
clude the cxpences of the different inns in the town 
of New jVIalLon aforesaid ; and that he the said 
Edward Leefe, upon his return to the committee of 
the said Isaac Leatham at the said election, com- 
municated to them whath^d so passed between the 
said Lord Headley and him, (meaning that he the 
said Edward Lccfc comnumicated to the said com- 
mittee, that such agi ccmcnt had been made as last 
aforesaid), and that ihe said committee of the said 
Isaac Leat'liam dispersetl to make known the said 
agreement, and to carry it into effect ; and that he 
the said Isaac Leatham a'kerl the said Edward Lee te 
if the cxj)cnces were scfaired ; and that he the said 
Ed\vai d Lccfc told the said Isaac Leatham that his 
Lord'.!ii[), (meaning the said Lord Hcadlg^} had 
gi\ en his assurance that it should he so : Whdfcas, hi 
truth and in fact, the said Lor<l Headley did not 
make any such agreement with the .aid Edward 
Leefe as aforesaid ; and wlicreas, in truth and in 
tact, the said Edward Leefe did not enumerate the 
cxpences, nor tell the said I^orrl Heaflley tluit the 
cxpences so to he paid mus’t include tlie cxpences 
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of the different inns in tiie siiid town ; and whereas, 
in trutli and in fact, tiic said E<lwaidLecfc did not 
communicate to tlie said cbnnnittec of tliesaid Isaac. 
Leatham, that such agreement had been made as 
last aforesaid ; and wlicrcas, in truth and in fact, 
the said comnfittcc of the said Isaac Leatham did 
not disperse to make known any sucli agreement, 
or to carry any such agreement into effect ; and 
'W'hcreas, in truth and in fact, the saitl Edwartl I xefc 
did liot tell the said Isaac Leatham that liis Lordship 
had given his assurance lhal it should be so, or tliat 
the said expences should he secured : And so, &:c. 

• A short hand writer being called, stated the evi- 
dence which the defendant had given before the 
committee, and which agreed exactly with that 
^t out in thesecoifll count of the indictment, ex- 
cept in the concluding sentence. I'hc indictment 
states that to have, been, “ that his Lordship had 
given his assurallcc that it shauld be. so." The short 
hand writer swore, that all he found ujxm Ids note 
in answer to the question upon this subject was, 
‘‘ that his Lordship had given Ids assurance.” 

The Attorney General for the defendant, insisted, 
that as these representations of the defendant’s evi- 
denefe before the committee, were in substance and 
effect materially difierent, the defendant was enti- 
tled to an acquittal. ^ ^ 

• 

Scarlett anti J. Williams, of CQimsel tor , the pro- 
secution, allowed that they couhl not prot^dupou 
thelast assignment of peijury ; hut contended, that 
jthe woids as to the others were substantiated, and 
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1809. as these we*rc upon questions material to the merits 
the petition, the secoqd count of the indictment 
r. was sustained, the defendant ought to be found 

Leeii. It was averred that the defendant deposed 

before the committee, “ touching the said material 
questions, and the merits of the said petition in sub- 
stance and cjj'ect as follows This must be taken 
to mean, tliat he deposed to each of these questions 
the answer connected with it. Reddendo. .^g^la 
singulis, the defendant was charged with sw^^i’ing 
separately in answer to all the questions' that were 
mentioned. Therefore, if he was proved to have 
falsely and corruptly sworn in .substance and to the 
effect as set out in the -indictment to any of these 
questions, it was quite suflicient. Otherwise^ it 
would he nearly impossiblib to convict any f^n of 
perjury, and the more numerous the instances ift 
which he perjured himself on any. occasion, the 
greater would he his chandc to escape. 

I 

Lord EilLfcy coKouGii. Suppose you had under- 
taken to set out the teftor of what the defendant 
sw’ore, arid it should appear by the evidence that he 
had not sworn a material part of that which was 
set out, would not this have been fatal ? Haying 
taken upon you to state the substance and of 
what he swore, you aie not hound down to^feriisi; 
words; but- must jou not prove that he swore in 
substance and effect the Avhole tlut you have 
.stated ave§ that part of the defendant’s evi- 

dence CTOcerning the assuranc-e given by Lord 
Headley to he material, and, you have not pro(Ve<l 
tliat he swore. to any such assurance, Did you ever 

kqow 
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Icnow the rule of reddendo aingula singulis applied 
to a misrecital ? Is ther6 any authority to shew, 
that Mtidex secmidum subMintiam'^oxi are notbouiul 
to ptoye the substance of what you state, as under 
secundum tenorem, you are bofihd to prove the tenor. 
To hold o^erwise would be to introrluce a most 
dangerous latitude into criminal proceedings. lam 
decidedly of opinion that you have failed in the 
pT00.of a substantial allegation. It is essential to 
the i^fcUrity of innocence, that words set out in the 
record, should be either literally or hubstantially 
proved. A person giving his assurance generally, 
and giving his assurance for the performance of a 
pmticular stipulation, are allow^l to be entirely 
different. If a man swears falsely to several mate- 
rial ^questions, these ritky be included in distinct 
dbuifits. There are facilities enough for convicting 
and punishing the guilty without infringing any 
of the rules of la^. * In the absence of authorities 
in support of the doctrine Contended for, I will 
not originate one, and place this defendant in a 
state of peril in which no person charged with the 
same crime ever stood before, (a) 



LeEF£» 


Another count of the indictment stated, “that 
her^^^orQ to wit, on the 1 Itli day of May, in the 
47tli ^ar, &c. at the borough of New Mafton, in 


In an iiidict- 
iiieiit lor per- 
jiirv be loro a 
sclocl oomniil- 
teeol^tlic* House 
of Coiijiiions, it 


was averred, that an election was had for a borouj^h#* hy of a certain precept >/ the high 
theriff of the county by him duly mutd to the hailiff tffhe said toroAgh of N. M” Held, tliat lliis 
was not a description of tlio precept, and that althougli the borough was thereia differently deuo- 
minated, the variatice was immaterial. 


(a) I find no decision or die- general principles uHln thissub- 
tum in l4ie books as to the evi- ject, ] lawk. P. C. c. 4*6. 

dehcc of the words s^Vorn which s. 34, 35, 3b\ Compagnori v. 
is necessary to support an in^ Martin, 2 Bl. Rep. 790. 
dictment for perjury. For the the 
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the county t)f York, an election of two burgesses 
of the .said borough, to serve as burgesses for the 
same at a certain parliament of our said Lord the 
King, to be holden at Westmiuster on the 25d day 
of June thcnnbxt ensuing, was didy had and held, 
by virtue of a cert ithi precept of the high sheriff of the 
count ij aforesaid by him didy issued to the bailiff of 
the said borough of ' etc JMalton, according to the 
exigency of a certain nu it of our said Lord the 
King under his great seal ol‘the United Kingdom 
of Great Ilritain and Ireland, before then duly- 
issued and directed to the .said sheriff; and that 
afterwards, by virtue of the said precept and wri t, 
on the 12th day of i\fay, in the said 47th year, &c. 
the honouvrdtle Robert Lawrence Dunda.s, and the 
right honourable Charles Wjiin Allanson, Lord 
Headley, wci'c returned to serve as burgesses the 
said borough of New Malt on, at the said paiiiament 
then holden at Wcstuiinster aTores.aid. 

Tire precept of the sheriff being produced, ap- 
peared to he diil-cted, “To the bailiff of the borough 
of jMalton."’ 

The Attorney General objected that this was a 
variance, as the indictment averred that t^c pre- 
cept Avas issued to the bailiff of the hor^i^h of 
Nexo Malton^, which must be taken to be different 
fiom the borough of 

Lord ELLKN'BonouGH. This is not matter of de- 
scription. If the precept was actually issued to the 
bailiffoftheboroughof NewlMalton, itis sufficient, 
whatever may he the tenor of the direction. 


The 
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The teturn made to the Crown Ofhce stated, 
that the honourable R. L. Diindas and lord Head- 
ley were elected and returned as burgesses for tlie 
borough of Malion. 

The Attorney General contended, that the allega- 
tion in the indictment must mean that these indi- 
viduals were returned by the indenture, the only 
way in which the return could be made ; which 
indenture proved that they had been returned for 
Malton, not for New Malton. Thus an averment, 
upon the truth of which the legality of all the 
subsequent proceedings depended, was left with- 
out evidence, 

Scarlett for the prosecution insisted, that the in- 
dictment did not profess to set out the tenor of the 
return or the manner in which the members were 
returned ; it simply stattui the fact, that they were 
returned to serve as bufgesscs for the said borough 
of New Malton,»whicIi appeared suflicicntly from 
the journals of the Ilcvise of Commons.conccrning 
this election, in which the borougli of Malton ami 
New Malton were used iudiscriminately. 

Lord Ellenborougii. — The aver.menta^ to tiie 
return must be understood as a dcscrij)tioii of a 
something in writing. The jncccpt given in evi- 
dence requires an election to be made for tlie bo- 
rough of Malton, and the return s'lalcs that tlic 
honourable* R. L, Dundas and lord Headley were 
elected to serve for the borough of Malton. J3ut it 
is laidtin the indictment, that they were returned 
for the borough of New Malton. Hcr,e it is not 

CIKJUglt 


U1 


180 . 9 . 



Hex 


r. 

liREFE. 
T5iit ll)c iiidict- 
rnent hav'ni^ 
slated lliMl 
** A. B. and C. 
D. were return- 
ed to servu ab 
tor 

the stint ho- 
1 oui^h ot ,V. Af.* 
this wu.s cousi- 
dered a de- 
scription oi iii- 
denliuv ol re- 
turn, and the 
boroiigh being 
llw^reiu stUeti 
the boiotf.'»b of 
the variance 

was held fatal.. 
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enough that the borough is known as well by otie 
name as thc'other. I think the variance is fatal, 
and the defendant must be acquitted. 

Net guilty. 

Scarlett and'/. JPilHams for the prosecution. 

The Attorney General, G arrow, Park, Topping, 
and Abbott, for the defendants. 

[Attonue9> Eyre and Bfortoa.] 


Vide Parcel v. ISPNamara, 9 East, 157» 


1809 . 



Rex v.Wex.’I'je. 

\ hUy ‘ 27 . 

.4n indirtmtnt npuis was an indictment for saying of — 

wdl not he tor Jl . t • ' /> *> n ^ 

word».p<»fceB Girdler, esq. a Justice or Peace ror the county 

[bc“iJe“acc?n Ms of Multllesex, that he wa.^ a scoundrel and a liar. 

»ueiice. Avoids wcrc chaigcd to have been spoken of 

the prosecutor as a justice of the peace, and with 
intent to defame him in that capacity. 

It appeared that at a vestry meeting f^&the 
parish of Hammersmith, which Mr. Girdler j^^ot . 
attend, Mr. Weltje, with reference to -a private 
quarrel between them, called him several very abu.- 
sive names, .declared he should have said the same 
had Mr. Girdler been present, and being reminded 
that he was speaking of a magistrate, saiid, he knew 
that very well. 


Z.ord 



EASTER TERM, 49 GEORGE III. 


143 


Lord Ellexborough. The words^ not being 1809 . 
spoken to the Justice, I think they are not indicta- 
hlc. This doctrine is laid down by Lord Holt in a v. 
case in Salkeld {a), and in Rex i?. Pocoek, in Weltjs, 
Strange (b), the court of* K. B. refused to grant an 
information for saying of a justice in his absence 
that he was a forsworn rogue. — However, I will not 
direct an acquittal upon this point, as it is upon 
the record, and may be taken advantage of in arrest 
of juiSgment. It will be for the jury now to say, 
whetlier these words were spoken of the prosecutor 
as a justice of the peace, and with intent to defame 
him in that capacity ; for if they were not, this in- 
dictment is not supported, and it could not by any 
possibility be a misdemeanour to utter them, al- 
though the prosecutor’s name may be in the com- 
mission of the peace for the county of IMiddlcscx. 

The defendant was acquitted. 

, • 

Garrffw, Knapp, Alky, and Gked, for tire prose- 
cution. 

The Attorney General and Gun.vj for the de- 
fendant. 

[AttornieSt Aldridge and fwpey.] 



(a) Regina v. Wrightson, or a bufflthcad^^ is not indicta-r 
2 Salk. 698 . per Holt, ble/' Quod fuit concess. per 

“ To say a justice is afeoly or an Powell. 

Of a casicmbf or a blockhead^ (b) 2 Str. 1157. 

Vide Rax, Revel, I Stra, 420. 
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Atnndiiy, 

ISI.iy 


Guf.mairk r. Le Ceeuc BoisVALOJf. 


Srinblc, lluit 

ijoi withal a\ul- 

in,ii 3 Ji. 3. 
r. 11. u Im( (i 
ciuiclH, that no 
one sin'll pt lU" 
tisc <is rv'-iir<;c()n 
in ]a)nfi(»n, ui 7 
miles loninl, 
witlio»n hein:; 
iitcnsu’ In 
collcac oJ siir- 
fj ons, under 
ihc |u n.illy ol' 
61. a nionl h; a 
fcvsori who is 
Hot ll^cnsncl 
may niaintain 
tin aclion lor 
business done 
a ^ o snr.:o'n 

ILi lit''. tli(' s^'i- 
liii« unil.iinini:^ 

110 |nohjlntory 
clfune : An<i al 
«ny j.ilc, il is 
llH iMiibeiit 
nyxai ihe <!r- 
leiidant in sue!! 

111 tioi' h> t K r 
CViiU ix u ihal 
til plain' i M 
injl n-tMihirl\ 
lic< mid :n i!,<; 
ilalide di'CLls. 


JNDEBTTATl'S assumpsit for ivork and labour, 
ttc. Plea, the general issue. 

It appeared that the parties to this suit are botJs 
Freiu li emigrant pi iests, resident in London, and 
(liat llie plaintiff iiaii eiircd the defendant of the 
/itcs \ cvcrco altera long attendanee, in the course of 
Avliich he had ajrplicd medicines to external sores, 
and pertormed several surgical operations. An ‘ac- 
knowledgment by the defendant was given in evi- 
denee, that for this ciue he owed the plaintiff 20/. 

4 

('lUJ'ord for tlic delendant eontcndetl, tliat the 
action could not be maintained, as the plaintiff 
was not a member of the eollegf of surgeons. By 
statute .'I'llen. 8. e. 1 1. § l.» it was enacted, that to 
pre\'ent smiths, wea\ers, and women, wlio took 
ii]!on tliemseives great eu res, in which they used 
soreeie and witelierai'l, IVom intermeddling with 
surgery, no one within the city of London or 
seven miles round, .sliould act as a surgeon, with- 
out being examined and admitted in the manner 
therein pointed out, under the pain of Ibrfeiture 
of .>/. for every month any person should so act as 
a .surgeon. And althouglr by :34, ^ Hen., 8. 
c. 8. § Ik liberty was given to auV person having 
knowledge and c.xpcriencc of the nAture of 
herbs, roots, and waters, &e. to practise, use, afid 

niiiiistcr. 
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minister, in and to nny outward sojv, nncome, 1809 . 
wound, &c. any lierlxs, ointments, &c. ace« ulina; to 
their cunning, experience, and knowledge; it was v. 
clear from the preamble to tiie statute, that this I r Clerc 

, , ^ . , lioISVALOS. 

must he done gratuitously ; the gjiievaucc there 
stated, being’, tliat “ the company and fellowship 
of surgeons of London, minding; only their own 
lucres, had sued, troubled, and vexed divers honest 
persons, whom God had cmlued with tlie know- 
ledge of the nature, kind, and operation ol’ certain 
roots, herbs, and waters, and yvl Ihc said persojis 
had not taken any thing for their pain v and iunning, 
bat had ministcral the satne to p'wr people only Jor 
noighbourhood and God's sake, and of pity and 
charity.” Accoidingly, it was laid down in Com. 

Dig. tit. “ Physicians,” (D.^ that “ this statute 
c.xtends only to good women in the countiy, &c. 
who act for charity ; not lo those who administer 
for profit."’ Thus if clearly .ijijieared, that the 
plaintiff in acting'as a surgeon I'cr profit, was guilty 
of a breach of the law,* and therefore toidif not 
maintain an action to recover a compensation for 
what was illegal. 

Gar row, contra, insistcil that there being no ab- 
solute prohibition of per.sou,-> unlicensed acting as 
surgeons, they might maintain an action against 
persons whom they had attended and^ciued. By 
paying the penalty of 5/. a month, they satisfied 
the statute. Besides, Hen. 8. seemed framed 

for this very cgse, and being silent as to any reward 
to be received for such cure, the law must raise a 
promise on the part of the patient to pay his 
VoL. U. L 


suigeoii 
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1800 . Mugeon upon a qii(inium7}iern\t, and never could 
annul an cxpict>8 proinisc \\ hie li had here been 

Grf.mauk . A 

r. g*i\en 111 evidence. 

Lf Clfrc 

ALON. I,onI Elm NncHov(.ii A\as of opinion, that tlie 
action was inalntainahlc, and the plaintiff recovered 
a verdict foi CO/. 


In tiie eiiMiing term, Clifford olitaincd a rule to 
shew cause, why the verdict should not be set 
aside, on tlic ground tliat the plaintiff 's conduct in 
praetisiiig as a surgeon \vas illegal, and that he 
could not lie entitled to recover a eoinpensation for 
his labour on the veiy same evidence.which wo^ild 
c'onvict him of the penalty of 5/. a month* But 
when cause was shewn, the court said it had not 
bexm proved, that the plairvtilf was not regularly 
licensed as a member of the eollegc of surgeons, 
winch he might be, altbougli he was a French 
einiguint priest. — Jlule disciiargcd. 

, ♦ I 

G an'G7v Viwd Laxi'cs for tlic plaintiff* 

Ciijj'ord lor tliedefemlant. ' 

ra.U.Tuies, UipharJ and WrighteX] 


K?(/r Johns jii r. Huiison, 11 Ecist, ISO. and Lacr v. Hodgson^ 
ncKt case. 
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Law V . IIodgsonI 

^iirs was an action for goods sold find delivered, 
to recover the value of between five and^six 
thousand bricks, which tlie defendant had bought 
from the plaintiff, a brick-maker ; which i\e had 
himself selected from a large clamp of bricks at the 
plaintiff’s manufactory ; and which he had em- 
ployed in building a house. 

The defence was founded on 17 Geo. 3. c. 42. 
§ 1*. which enacts, that “ all bricks which shall be 
“ marie or burnt tor sale in any part of England, 
“ shall, rt’Aen burnt, he not ^ess than eight inches 
“ and a half long, and not less than two inches and 
“ a half thick, and not less than four inches wide’' 
Sec. 2. of the same st;itute enacts, that if any per- 
son shall make brfeks for .sale r*f less dimensions, 
he shall forfeit the sum f)f 20^. for every thousand 
bricks so made. 

It was proved that the bricks which were the 
subject of this action, were not, upon an average, 
niorc.^an 3.? inches wide, and th:it they all fell 
short of the legal width of four inches. 

Garroiv for the plaintiff, contended, that the ac- 
tion was nevertheless maintainable. Thelegisl.Tture 
only meant to prohibit the making of bricks less 
than certain pre.scribed dimensions under a jieualty, 
but did not declare ail contracts concerning them 

L 2 null 


1809. 



Moiuluy^ 
May 29. 

An action can- 
not bo tuuin- 
tiiciieri b\ a 
b. tckmaivcr for 
lilt price of 

hiiclvs winch 

are nnrlei the 
^talld.a^l di- 
mciibioTii. re- 
quired bv stat. 
17 G.3. C.4J. 

although, wlien 
sold, they were 
selected by the 
purchaser him- 
self, and they 
wercdl’terwards 
used by himiti 
building a 
house, without 
any cotnpl.dnt 
being made as 
to their size or 
quality. 
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UR 


1500. 



null atul void. Tlio plaintiff might he liable to a 
penalty for making- tlicsc bricks, and still bo enti- 
tled to recover the value of tliem liom the <lefen- 
dant. But in truth, it v as quite impossible for a 
brick-maker ,to conform in ever}' instance to the 
parliamcntai}- standard ; as bricks made in the 
same mould shrunk very differently in the burning, 
and it was tlicrcforc lu'cessavv to look to the honest 


intention of tlic brick-maker, which coukl not be 
<loubted in the present instance. This defendant 
M as, at all events, esto]q>cd from taking the o'bjee- 
tion. as lu- himself selected the bricks from a great 
many otlicrs, and by using tliem without any 
complaint of their size till the present day, he had 
given eom lusive evidence of tlieir .sufliciency. 


Lord I’l.r E.NnoRocoii. Thy penalty upon making 
hrk ks uiuU*r tlie proper size is inllictcd by a distinct 
section. The tirst sei tion ol' this statute absolutely 
j'oihids such bricks to he luiide jl’or sale. Therefore 
the plaintiff in urdving the bricks in question mus 
guilty of an absoietc breach of the law; and he 
■shall not be jjcruiIUed to maintain an action for 
their value. Tiic manufacturer must take carei that 
liis bricks aic of the statuteablc size, and calculate 
tlie degree in m hieh they are likely to shrink in the 
burning. Tiie Icgislatuic has considered this to be 
practicable, amt dilficulty of compliance is no ex- 
cuse for neglecting to do that which the legislature 
requires. The defen<iaat when i.e selected the 
bricks is not proved to have known that tliey were 
under-sized, and his using them cannot,, alter the 
la vv . 


Plaintiff 
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Plaintiff nousiiittd. • 

Garroxo in the following term moved to set aside 
the nonsuit ; but the coiiit lefused a rule to shew 
cause saying, that the best way to enforce an ob- 
servance of the statute was, to prevent the s iola- 
tion of it from being profitable. 


1809, 



Garrotc and Holland for the plaintiff. 
IHark for the defendant. 


[Attnrnies, WiUotn^hby/ siw\ Dulstoji,] 


(a) ride Johnson i\ Hudson, 11 East, ISO.- 
Clerc Boih Valon, ante, 144. 


-Grv’maire r, Eu 


HEVMAN*and others t;. PAnrsii. 

w_ * * * 

^HIS was an action on a policy of insurance on 
the ship Canopus, at and from Plymouth to 
Gott^nburgh. 

The declaration stated, that l/j/ the perils and 
dangers {of the seai, and by the force and violence 
of the winds and waves, the ship struck upon rock-;, 
and was thereby bulged, broken, and Tilled with 
water, wrecked, cast away, fountlercd, sunk, and 
wholly lost to the per-sons interested therein. 


Wodnpsd.iy 
M.iy Jil. 

Sernhir, lh;U if 
a (lot larntidii 
on a policy <il 
instirain e lay 
tlif Joss hi/ the 
pcnli) uf tht 

iJir plain* 
till in. I' roto- 
vei, tipon proof 
th.it iho ship 
was Wirt kt tJ^ 
allltotn. h this 
in;iy Jiikc betij 
occasioned by 
the hatiiitry 
trie niustfr or 
iiiariim?. 


The plaintiffs’ witnesses swore, that while the 
ship Wits working out of Plymouth h:i:!)oiir, with 

L d a I'ilot 
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I8O9. 


Hetman 
, r. 

PAKISII, 


a pilot on board, she missod stays, and that n5t- 
Avithstanding every thing was done to save her 
which the pilot directed, she went ashore among 
the rocks, and was lost. 


r 

The defence was, tliat the loss had been occa- 
sioned by the misconduct of the captain. In sup- 
port of this case, the pilot swore, that the captain 
sailed in a foul wind, contiaiy to his directions, 
having betbic refused to sail when the wind' was 
fair ; that in several other respects he disobeyed 
the witness’s instructions tlrough informed of the 
consc(juences ; and, finally, that the ship having 
been stopped when going on shore by getting out 
an anchor, the captain cut the cable, and allowed 
her to drift on the rocks. 

• « 

Lord Ellenborougi] said, if the Avitness Avas 
believed, this was a clear case of barratiy. 

I 

t , 

Park for the defendant, suggested, that there 
did not appear to be any fraud. 


Lord Ellenboroooii. This is not necessary. It 
has been solemnly decided, that a gross inalvcnsa- 
tion by the captain- in his office is barratrous, (a) 


Prze/f then observed, that e\’cn if it Avere, barra- 
trous, as there was no count for barratry, the 
plaintiff could not recover. 


Vide Earl v, Roweroffi 8 East, 126. 


Lord 
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"Lord Ellexhoro UGH. I know that Ji’Ir.Ji stick isos,- 
Bueler once held, that if you declare upon a loss 
by perils of the seas, aiul the defence is, t)ic mi.s- 
condiict of those on board, and tliat misconduct PAuini- 
when proved, turns out to be barratrous, you can- 
not recover ; but I have thought about it, and never 
c/)u|d see tiic reason for that doctrine. Slioukl it 
come before me, I think I should hold otherwise. 

If the plaintiif declare for a loss by jicrils of the 
seas, he cannot recover upon a loss merely barra- 
trous, as a fraudulent s;<k\ or the like. But licrc, 
the loss is proved as laid, and the banal ry can be 
no surprize upon the defendant; for it is hi.s own 
ease. 


The jury utterly dishelic veil the pilot, and the 
plaintitl'had a verdict. ’ 

IVtc Jftoniei/ General, Topping, Jervis, and Rich-- 
ardson, for the plaintiff * 

Gan'ozv, Park, and Ckrr, for the defendautt 

[AtlornieSji Kayp ij[- FreihJieUl and Gregg Cnrficld.'l 


VoxTunceln V. Denors, 


TfjHi.'iday, 
June r. 


was ail action on a policy of insuraucc on 
the ship ■ Neptunus, at and fioin Bristol to 
Oporto, during her stay and trade there, and at and 
from thetice back to l.,dndon. 

Ibr a violaliun of tlic laws of neutrality, not evhlon:r to falsify tli< 


If a ship insur* 
cd is merely 
represented as 
neutral, a sen* 
tenet* of a fo- 
reign court of 
admiral ly, coiv 
denming licr 
/ rprC’^ertotiojin 


Xj 4f 


The 
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Tungeln 


V. 

Dubois. 


The ship was not stated to he of any particular 
country in "the policy ; but in tlie letter directing 
the insurance she was described as “ carrying the 
Kniphauseu flag;” and in the broker’s written in- 
structions shewn to the underwriters, she was called 

c 

a Kviphausen vessel. 


The captain swore, that the Neptunns belonged 
to Varrcl, a port in the Knipbausen territory ; that 
she was pro])crly documented according to the laws 
and regulations of that priaicipality ; and that she 
was captured on her voyage back from Oporto to 
London, and carried into Dunkirk. 


The defence was rested on tlje decree of the 
French admiralty court, which condemned the ship 
for the following among other reasons: 1. That she 
had sufl’ered heisclf to be searched by the Englisli. 
U. That she had put into an English port. ?>. The 
inimical quality of the vessel,- which in November 
1805 belonged to '-an Englisli subject then an 
enemy, anti was purchased from him bvthepiescnt 
claimant, that .sort of ac(iui.sition made after the 
comincncemcnt of hostilities being proscribed by 
the regulations of 26’th July 1778. 4. The defi- 

ciency a.s to the certilicate of origin. 

Park for the defendaut, contended, that this 
sentence wa.s a complete har to tlic present action, 
as it proved conclusively that the ship was not 
.neutral property, and that she had not been navi- 
gated according to the laws of neutrality. Some of 
the regulations wliich the Neptunns was charged 
in the sentence with having broken, might not be 

binding 
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binclinjv upoW neutral states. But iu Bolton r. Glad- 1809 . 

5 East, 155. it was deekled, that it’ a neutral 
be condemned for not conforniing to a French ordi- Tunoels' 
nance wdiich is not biniliim' upon the state to which .. 

, , , 1 / , . . , Dubois. 

she belongs, the sentence is eoncHisivc evidence 
against the assured. Lord Ellexboroi oh there 
said, “ tlic French prize court was competent to 
decide upon the neutrality of tlie ship; .and if in 
the professed exercise of it;, functions, it has decided 
upon tliat point, its decision, must conclude the 
question.’’ Besides, it was held in Baring v. the 
Jioi/al Exchange Amirance Compawi, 5 East, <19. 
that if in aforcign sentence there he several grounds 
of eondemnation set forth, and one of them he a 
good and legal ground, itwill hcconclusive against 
the neutrality, though Joiived to several bad ones. 

Now there could be’no doubt, that if the Neptunus 
belonged to a British subject after the commence- 
ment of hostilities between Great Britain and 
France, that fact was of itself a sullicient ground 
for the condemnation. ’ ’ 

Lord Er.LENBOuouoH. The difference between 
this case and tliose cited is, . that here there is jio 
warranty of neutrality. In Bolton v. Gladstone, the 
ship and goods w ere warranted Danish property ; 
and in Baring v. The Royal Exchange Assurance, 
they were warranted American, lierc the letter 
and instructions directing the insurance to be 
made, cannot amount to more than a representation 
that the Neptunus was a Kniphaiisen vessel, and 
consctjuently neutral property. Therefore, if she 
was in reality documented and navigated according 

to 
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i5o(j. to the laws of the state* to wliicli she belonged, the’ 
sentence of a foreign court will not invalidate the 
Tuncteln policy. On the other haiid, had there been a wa?^- 

Dubois^ jr/rt/j/ of neutrality, the^sen fence might have been 
uBois. la De Souz(^. JC.vct' (a). Lord Kenyon 

held that a sentence proceeding upon the violation 
of the particular ordinance of a bcliigcrent state,- 
falsified a warranty of neutrality ; and though that 
case was afterwards doubted by Lord Kenyon him- 
self, it has since been again set up at the Cock Pit. 
As to the present case, if you think, upon consi- 
deration, that there is any thing in it, you may 
move it in term. 

The plain tilf had a verdict, which was acqui- 
esced in. 

Garrmv and Marryat for the plaintiff. 

Park and Richardson for the defendant. 

•'I [Attormrs, SiDaf’n, Co. .md Gi66s.] 


(a) Reported in the first four that valuable work, Ld. Konyou 
fiditions of Mr. Park’s book having declared that it could 
insurance, p. 3(>1. but omitted not be considered as an autho- 
in the subso^juent cdiUous of rity, Kide 8 T. R. 444? w. 
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Kelly and others v. Wai^ton. 

^HIS was an action on a policy of insurance on a 
cargo of flax sml by an American ship, at and 
ftom her port or ports of loading in the United 
States, to her port or ports of discharge in Ireland, 

On the 23d December 1 HOT, the ship was ready 
to sail, with the cargo on hoard, from Philadelphia 
to Limerick, when she was detained by the Ame- 
rican embargo {a). ^ 

The assured, residing at Umcrick, were informed 
of this event on the*l ith of February 1808, butdid 
notgive notice of abandonment to the underwriters 
in London, till the 11 th' of June following. 

The plaintiffs proved that the flax-sebd inisured 
was for the purpose of sowing in Ireland ; that by 
an Irish statute, no flax-seed can be sold tor sowing 
in that part of the United Kingdom, unless of the 
growth of the preceding year ; tliat the season for 
sowing commences in March, and ends on the 10th 
of May ; and that if the embargo had been taken 
off after lasting a month or two, T;he ' flax-seed 
would probably have sold rather under the invoice 
price, upon its arrival in Ireland ; but that after 


(a) Vi(k Conway v. Gray, 10 E;ist, 536. 


Sittin:;s sifter 
JvJ. T. 180a. 

Tlie owner of a 
cargo t>l Hax- 
bCidiiiHUicd 
“ at and from 
America to Li- 
riicnc k/’ him- 
self residing at 
that place, on 
llie 11th Fe- 
bruary 1808, 
received iiitor- 
inatioa that the 
bhip with the 
flax-seed on 
fioard had been 
detained at 
Pliitadeiphis 
by the Aincrf- 
con CMiibargo j 
blit did not give 
notice ol uban- 
inent till the 
1 1th ot June 
following. The 
flax-bced was 
intended for, 
sowing, and 
initilit have 
been employed 
for t hat pur- 
pose, liad it ar- 
il ved before th< 
lOtb ijf May, 
but tiftcrwartis 
would have 
been scarcely 
of any value. 

' Held, that hmv< 
ever the plain- 
tifFinight havte 
wailed till rhe 
lOlIi of Alay 
, before aban- 
doning, the 
ahandoimient 
on the llth of 
June was out 
of liiue. 


the 
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the flax-,sei'(.l tiiiu* was over, it could only have 
been crushed for oil, and would have been of very 
little value. 

Mjrryat, for the defendant, insisted that the 
assured had not made their election to abandon in 
time; and cited the case of Anderson v. The Royal 
Exchange Assurance Company, 7 East, 38. v/herc 
intelligence of the loss being received on the 2d of 
February, an abandonment on the 18th of the same 
month was held too late. 

7'he Attoi'ney General, contrh, contended that the 
special circumstances of this case took it out of the 
general rule. The plaintiffs had a right to wait 
while there was a possibility of the flax-seed arriv- 
ing in time for being sown, 'and afterwards to 
abandon. They did not speculate for Yheir own 
advantage,.* as the cargo, if it Jhad arrived, would 
have sold at a loss, and they acted a much honcster 
pa) t than if they had abandoned, the moment they 
lieard of the embargo, although it was likely to be 
temporary. Upon the expiration of the time for 
sowing, there was a new ingredient in their case ; 
and the article insured ceasing to be of any value 
to them, they were entitled to come upon the 
underwiiters for an indemnity. 

* 

Lord EjLLENiJonouGii. A complete right of 
abandonment certainly cxisterl on the 11th of 
February, when the plaintiff's heaid of the ship 
being detained. Ihit thev did not abalidon ; and 
their right to do so arising fiom the embargo 

merely, 
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merely, was gone. It is said, however, that a new Kelly 
state of things arose at the expiration of the season 
for sowing flax-seed in Ireland. Supposing a right 
of abandonment then to have revived, I am afraid 
it has not been exercised with sufficient jnoinpti- 
tude. The sowing season ended on the lOtli of 
May ; the abandonment was not made till the 1 1 th 
of June; and according to several decided cases, 
particularly the recent one of Andei'son v. The 
Royal Exchange Assurance Company, this was out 
of time. 

Verdict for tlie defendant. 

■ The Attorney General, Park, and Scarlet t for 
the plaintiffs. 

Marryat for the defendant. 

[AUoniies, Alcock and Attain.] 


lldc Dark\;r Blakcs, 9 East 283 ., 


JosiAH Boydell V. DauAiaioND, Esq. 


Sittings after 
xM. r. 


'P'llIS was an action for not accepting and p.^ying All .TtlvcitisC- ^ 
for a set of prints from the plays of Shake- ill sevcial daily 
speare, according to the undertaking, into wliich "lir^vi'dti^ceof 
it was alleged the defendant had entered by sub- ilidJ^duaiwho 
scribing to the work. ijiiotpioveutu 

have taken HI, 

or tu liare been in the habit of leading, one of die newsjiapers tn whicii it appeared* 

Pleas, 
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Boyhell 

JUuN D. 


Pkas, non assumpsit. ‘I.actionon ^crercitutfret 

S(\v amws. 

Tu December 17H(}, the iilaiutifT and his late 
partner, Alderman John Uoydell, circulated propo- 
.^als tor publishing by subscription a series of large 
prints from some of the scenes in bhakespearc’s 
plays, after picture^ to be painted for that purpose: 
the prospectus stated that seventy-two scenes were 
to he ])uhlisbed, at the rate of tw o to each play, 
and the whole were to be published in numbers, 
each containing four large prints, at the price of 
two gitincas a number ; that two guineas were to 
be paid at the time of subsciibing, and on the de- 
livery of eai’li number, tlic remaining guinea for 
that was to be p:ud, together witli two guineas iii 
advance tuw irds the succeeding number ; that one 
number at least slniuld be published annually after 
the delivery of the first, and that the proprietors 
were confident they should hc‘aifl;j to produce two 
numbers within the course of everv year. On the 
7th of April after many of the pictures had 

been painted and exhibited in the bhakespeafe gal- 
lery, the dcfendautbecanic a subscriber, by signing 
his name in a book entitled, “ Skakespeare Subscri- 
bers, their signatures,’' ivliich contained a mere list 
of names without any reference to the prospectus , 
or the conditions upon whit h the Avork was to be 
carried on. The first number was published in June 
17<j 1, and tiie second in March 17911!. Eoth ol these 
A\ eve delivered soon after publication to a person 
who called for them at the gailerj. in i ail A/aii in 
the defendant’s name, and paid tor them, together 

with 
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•with the sirnfi in advance, according to tlie terms of 
the prospectus. One or two numbers were al’ter- 
wards published annually.; till the whole work was' 
completed in 1803. Copies of the diflrerent num- 
bers were regularly laid by for the defendant ; but 
they were not called for, and he was never required 
individually to carry them away and pay for them 
till the year 1807. 

Various interesting j)oints arose in the course of 
the trial ; but there were two only upon' which the 
Chief Justice gave his opinion so decisively at nisi 

■ prius as to authorize their being reported. 

To obviate an objection, that from their having 
been no personal demand upon the plaintiff for 
near 20 years to take any one number of the work, 
and from his having taken none, the contract must 
be supposed to have’ been mutually abandoned, the 
plaintiff’s courrscl undertook to shew Jthat the de- 
fendant hud from •tiu'.e to time received regular 
notice, through the medium of a public advertise- 
ment, of the numbers Being rea<Iy for delivery, and 
had been requested to send for them. For this 
purpose it was proposed to give in evidence certain 
advertisements addressed, %to the subscribers to 
tire Shakespeare prints,” which had been publislied 
in a newspaper called The Oracle. 

Lord Elleistdorough said, tliat before the adver- 
tisements could be received in evidence, it must 
be proved that the defendant was in the habit of 
reading the newspaper in wliich they appeared. 

~ -A witness then stated, that they had been in- 
serted in almost all the daily papers, and that upon 

■ . a similai' 
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Boydell a biniilar notice being given of the publication of 
p-uM t'V'o numbers, they liad been carried away 

MCND. by some person in the name of the defendant. 

The Attorm i/ General contended, that under these 
circumstances, the advertisements were admissible 
evidence, and that the publication of this work 
being a matter of such general concern and noto- 
riety, the defendant must be taken to liave read 
the advertisements concerning it. 

Loi d Ej.LExnououon. The responsibility of car- 
riers is a subject of more geiu‘ral interest, and tlie 
only evidence admitted of notice to all who deal 
Mntli them of any tiling siiccial in tlieir contracts, 
is a board stuck np in their offices inscribed with 
large letters, (‘omnniwicating^ tlie intended infor- 
mation. 1 cannot admit the evidence ofiered, with- 
out holding an advertisement in tlie new spapers a 

general notice to all mankiiul'. 

« 

The pb ill tiff not bcing.preparcd to sliew, that 
the del'endant was accustomed to read any news- 
paper in wlfu li the advertisements ajipearcd, they 
were rejected 

If a cau^f* of A question afterwards arose, whether the aetion 

was not barred hy the statute of limitations? The 
"il) aa !<':t ai V ' |daintifli"s counsel, (protesting, that as this was one 
wacbairurhy eoutiiiuing eoiitiact, the statute could not begin 
thr »tmitcui ty operate till the work was completectt contended, 

hiHitalLoiis, 1 ^ ' 

subsequent Hcknuwloclgmt.nl by tlie party, that lie broke the contract, will not take tlie case ou* 
ol liie statute. 

- . » 

(<i) Vide Lord Gallwaj v, Miitthow, 10 £ast. 264. 


that 
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that even supposing it to have run ai^ to each par- 
ticular number troin tlie time when that was puh- 
lisJiC;}, still the case was completely taken out of 
the statute by an acknowlctlgment from the de- 
fendant, which revived the plaintitk’s remedy. 

A letter from the defeinlant Avas accordingly 
given in evidence, which was dated 1st April 1807, 
and in which he says, “ I ceased taking in the 
numbers of the flov dell Shakespeare many years 
ago, in cousc(|ucnce of the engagement not having 
hecii fulfilled on the part of the proprietors ; and 
not having been apj)Iied to from that tinie til! very 
lately, 'I do not consider myself called upon to 
complete the set.” — It was likewise proved, that 
the defendant had lately ohserved, tliat “ he had 
refused to take thejn in, IJecausc they tlid not 
answer his expectations.” ^ 

The Attorney General insisted, that tKfe defen- 
dant s letter and declaration took the case entirely 
out of the statute of liiHitations, as he had within 
.six years acknowledged the existence of the con- 
tract^ and that he had broken it. If a debt is 
claimed, and refused on a particular ground, the 
statute cannot afterwards be resorted to. If a man. 
is asked to pay a sum of money Avhich was due in 
1 7£)8, and he says, “ it is not due ; I have paid you, 
as I will shew' you by y<'ur receipt ;'«this would 
talic the case out of the statute, ami unless a receipt 
was producetf, the money would be rccovcrablc.(<7) 
So here tlie defendant says, “ I refused to tal e in 

Ji , — — * ...... — — 

{(i) ride Heylini; v. Huskins,, J Salk, 2^. — ^'rru^'nu'ji r. J ViU n, 
(Jovvj). — Lawrence VVorral, Peak. N. P. (.’as. yO* 

VoL. IL M tlic 


Botdell 

V. 

Drum- 

mond. 
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the Boydell Shakespeare, because the ^gagemetit 
was Hot fulfilled on the part of the proprietors,-;— 
because the .prints did not answer my exp^ctar 
tions.*’ Therefore this brought the case to the ques- 
tion, whether the engagement on the part of, the 
proprietors had been fulfilled, — and w'hether the 
work' was^ such as ought to have answered the 
reasonable expectations of the defendant. 

Lord ErxENBoaou.GH, without giving any de- 
cided opinion upon the general questiofi, said, that 
the defendant’s liability could not be aft’ectetl by 
the letter or declaration. He has only acknow- 
ledged that he was guilty of a default ten or twelve 
years ago. How docs this shew that the plaintifll' 
has any cause of action which has accrued ivithiu 
six years ? If a man ac’knowleflges the existence of' 
a debt bgrred by the statute, the law has been sup- 
posed ^ new promise to pay it, and thus the 

remedy is revived; but no siuili ci^t'ct can be given 
to ari acknowledgment, where the cause of action 
arises from the doing, or omitting to do, sortie act, 
at a particular moment, in breach of a contract. 
This is like the v'Ase. of. crimnal conversation, where 
the defendant being accused, shortly before the 
comincuccmlent of the suit, ' of having sediiced the 
plaintiff’s wife, said, he had not been guilty within six 
years. That allowed that they^ was once a cause oY 
.letion ; but the statute was held to be,a l?ar. . 

It w’as likewise debateilj whether the contract did 
not require to be stampe<l'?ii. Whether it was not 
void by the 4th section of die statute of l^uds, as 
being an agreement not to be pcrfoitncd wdthin a 

year. 
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year, and not being evidenced by jany note ot Botbeu 
memorandum in writing, signed by the party to 
be charged ? And whether the defendant was not, Moan, 
at any rate, at liberty to withdraw from it when he 
chose, upon forfeiting two guineas ^ 

The plaintiff was at last nonsuited, with leave to 
move ; and the court afterwards confirmed the 
nonsuit, on the statute of frauds, wi;^out giving 
any opinion as to the stamp, the statute of limita- 
tions, the abandonment, or the obligat(^ry nature 
pf the subscription. 

Lord EntEN BOROUGH in the course of the argu- 
ment adhered to his determination concerning the 
evidence of notice, and the other point as to the ^ 
effect of the acknowledgment was not pressed m 
banco. ' 

i 

Tbe Attorney General, Garrmo, and 

BoUand, for the [daintiff* 

Park, Holroyd, and JDanipier, for the defendant. 

^ n 

[AttomieSt Crowder aud Fynevme.^ 


Boulton and another v. Dobree. 

j iAlt Ji* 1 CK)d* 

TPHE first count of the declaration was upon a 

»•, /. • ..1 , • .. that for 

policy ot insurance on the ship Neutrality, at benefit 
and from Vera Cruz to London, with permission to brought, IS an 

. *• .... o^ieneaetny, the 

repUcation state that A* is resldeat tn this country bjr thelicence of our lord the King ; to support 
uii issue tttkeu upon this fact, it is not enough for the pluiutitf to prove that a licence was granted 
byoer King^o^.whHe ato alien anste to undertake a wyage to u foreign country, and Ironi thence 
to Kngbuid, ♦hich did iu>t terminate till alter the commencement of hostilities between his 
comitr^ and oars, and that after the termination of the voyage he went about at large here, with-' 
cut being molested by the Englisli govcrniueut. 


M 


touch 
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Bou i/roN 
Doiikki., 


touch and take in ox)()(l.s at the Havannali. 'i'he 
interest was averred to be in Halvor Elicson. — The 
money counts followed. 

Pleas, 1. The general issue to tlic wliolc tleelara- 
liou. To tlic special count, that tlie ])rc)inisc 
tlievein mentioned was made to the ])laintiflsas the 
agents of Ilalvor Elicson ; tliat Ilalvor Elleson is a 
siil)jeet of the King* of Denmark, between wl)oii3 
and our King* there is an open war ; and that the 
said Ilalvor Elicson was and still is an enemy of 
our said Lord tlie now' King, adlicring to his ene- 
mies, and not resident wdthin the dominions of our 
said Lord tlie now King under or by virtue of any 
letters of safe conduct or any licence or protection 
of our said Lord the v^ow King.'’ 

Replication, “ tliat tljc said Halvor Elicson hc- 
foi c tlie comnienccincnt o'f the said action was, and 

i 

from tlicncc hitbeVto hath been, and still is resi- 
dent wi^iin the dominions of our said Lord the 
now Kinp^, by the licence and under the protection 
of oiir said Lord the non' King — concluding to 
the country. 

The plaintiffs gave in evidence a licence, dated 
52‘Jd .lannarv 1807, under the King’s .sign man iial, 
mentioning’ by name the Danish ship Neutrality, 
Ilalvor Elicson master, and authors:dng her upon 
certain conditions to undertake the voyage in ques- 
tio)). It likewise appeared, that the ;^hip Ireing 
lost near the coast of Ireland, captain Elieson came 
to Loudon about six months ago, and has resided 

here 
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here ever since, without any restraint whatever 
being put upon Ihs person. 

Lord F.rLEN^BOROL’Gii. The plaintifi’s are boiiud 
to sliew thatElieson is resident in tjiis ccnintrv by 
tlie licence of our Lord the King. Wliat do you 
tender as a licence for tliis purpose.^ 

7'/fe AtlCivncy General. The licciu c legalizing 
the voyage. That authorizes Jlalvor Elieson to go 
with his sliipto an enemy's country, and to import 
a cargo from thence into Great llritain. It there- 
fore r)pcrates as a licence to Ids residing here to 
manage the concerns necessarily grouing out of 
tile voyage. Me has been proved to he resident 
within the dominions of our Lore! tlic King, and 
he clearly is so “ ivy tlie licence and under the 
jirotectioii of our said Lord the King.P 'J’liis is 
the issue. 

m 

T.ar(l ELiaENBoiioucJii said, *Kiic.son could iiot 
uiidcr these circunistaiuTs he considered as an 
alien enemy rcsidinjj!; in this country wit!) the 
Kiii 2 ‘\s lic-cncc. Althougli he went at large, it did 
not appeal that government knew lie Avas in the 
kingdom, 'lo support tlie replication, it was ne- 
( cssarv eitlicr 1o produce a protection granted to 
Elieson as an alien enemy, or to shew in some way, 
tinit liis stay here had been sanctioneerby the King 
after the con^meucement of hostilities vith Den* 
mark. 

The j^laintiff was nonsuited, and tin' court of 
K. 1}. aftci wards refused to set aside tlic nonsuit. 

V Tim 


Boulton 

V. 

Dob It i:r. 
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Bopliok The Jttorgey General^ Garrow, and Puller^ for 

*• the plaintiff. 

Dobrez. ^ 

Park, Marryat, and Carr, for the defendant, 

0 [Attomies, 'BhinX oj^d Gregg.'] 

Vide Kensington D. Inglis, 8 East, 273. 


shdugi after Crosby and another, Assignees of Boucher, 
M. 1.1808. a Bankrupt, ». Crouch. 


J£ A. a ihop- 
kecpert procure 
Bm to discount 
accommodation 
bills drawn 
liim and ac- 
cepted by third 
persons, and B. 
afterwards re- 
quire A. to give 
him a collateral 
teciirity for the 
paynitiit of the 


^ROVER for books and stationary. 

The bankrupt, who was a bookseller, in Septem- 
ber 1807 applieil to the defendant a pawnbroker, 
to discount three bills for* him for .£. 50 . each, 
which he had drawii upon two persons of the pames 
of Jones and Young. 


bili'«; Upon 

r«liy de^ts The defendant gave him cash for them ; Buf foon 

**'i‘ ^i“of becoming suspicious of the bankrupt’s cretUt, 

goods trom his he asked him, whether they were not accommoda- 
for S.'s benefit tion bills. The bankrupt answered; that they were. 
IhiuH'^ndt be Thc defendant then requir^ some security to be 
his* hands, incase tile bills should not be 
mTandUic . pRiti'When they bcc^ic duc. In Consequence of 
TO^Tthe** this application, the bankrupt at different times 
depoMtingof betwecn November and February,' deposited with 

the goods in ‘ ' ’ , i * 

this manner as a sccadty, cannot be invalidated as a voluntary preference in contemtilatioil of 

bankruptcy. 


the 
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the defeiidauit vaiiou^ .parcels of books to the value Cambt 
of about £. 300, for the purpose of being sold f^r 
his benefit if the bills should not be duly lionoured 
by the acceptors. These books were chiefly brought 
by the bankrupt in a hackney coach in the even- 
ing. 1 1 likewise appeared, that he had coinpounded 
with his creditois two or three yeais befoie, which 
circumstance must have been known to the defen- 
dant, who had assisted him to pay the stipulated 
composition. Boucher, committed an act of bank- 
ruptcy in the beginning of March, and the com- 
mission was sued out against him on the 17th of 
that month. The bills still remain in the defen- 
dant’s hands unsatisfied. 

It was contended on the part of the plaiutifls,' 
that the defendant.had unduly obtained pos8c.ssiou 
of the books by a voluntary preference in contem- 
plation of bankruptcy, 

• 

Lord Ellenboroi;gh. How is thi§ a ease of 
voluntary preference ? The bankrupt parted with 
Ipwks upon the defendant’s importunity. The 
bills were pot due, but th? bankrupt was Jiable 
}i,pon them, and the defendapt liad a right to ask 
for farther aecnrity, 

« 

The Attorney General for the plaintiffs. This secu- 
rity was given ffaudulently. The "^eiendant knew 
that the bankrupt had lately compounded with his 
creditors ; and the mapner in which the books \i'ere 
conveyed #shows tHe sense’ whiclt both parties 
entertained of the transaction. No security was 

M 4 taken 
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taken when the bills were discounted, and the de- 
fendant eoiifd not demand any hcfoie they were 
due. Tilltlien he had no light of suit. The piin- 
ciple uj)ou which the demand of a debt actually 
due pre\euts payment, or tlie giving of seeiuity, 
from being deeincd a fraudulent prcfeieuee is, that 
by means of legal process, the ei editor has it m his 
power instantly to arrest the debtor to eompcl 
satisfaction. Here the debt was not due, and was 
only'^ contingent. No such proceeding, theiefore, 
was open to the riefendant. His thieats, if he used 
any, were Inutumjtilmau Itl'ollow.s, that thepie- 
ferenec shown him by tlie bankrupt, was voliin- 
taiy', fraudulent, and void. 

Lord Er.LFN Honor (.ill. The defendant had not a 
right of action when tlu’ books v <'ie deposited w'itli 
liiin ; hut the bilks constituted a good jictitioning 
Cl editor’s debt, and might have alforded him the 
means of compulsion. Stiictly, on.'y tlie acts of a 
tiadcr .subsyipiont to his hanj\i ujitey' are void. Pie- 
(•edent acts supposed to be in contemplation of 
hankiuptey ha\e likewise been invalidated ; but 
this is an cxeiesecnce upon tlie baiikinpt laws. 
The eases upon the subject have gone far and far 
enough, and I am not clispospd to give tliem any 
e.vten.->ion. If the debt hail been due lien*, tlie pne- 
feicuee ccitainlv would not have been fiaudulent. 
It w'auts Toltinlar'uiLss, in whieb iht fiaud coiisis.ts. 
The consideration upon whieb a pay infnt made to 
an impoitunate cuditor of a debt actually' <hie has 
been allowed to be valid, lias not been, that he 
might lesoi t to a suit to enfoicc payment, but that 

his 
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his demand repels the presumption tlvit the bank- 
rupt, upon the eve of bankruptcy, made a distinc- 
tion among his creditms, and spontaneously 
favoured one of them to the prejudice of the rest. 
A demand of farther security for a dqht not yet due 
has the same elfect ; and in neither case is there 
any fraud upon the bankrupt laws, on wliich 
ground alone, transactions previous to the bank- 
ruptcy can he set aside. 

The plaintiffs were nonsuited; and the case 
being afterwards brought before the court of K, 13. 
the J iidges were unanimously of opinion, that the 
nonsuit should stand. 

The Attorney General, Gqrrora anrl JLaxacs, for 
the plaintiffs. * 

Park and Marryat, for the defendant. 

[Attoniies, and CockaytieJ] ^ 


Vide Thompson v. Freoman, I T. R. 155. — Hartshorn v, Slod- 
den, 2 Bos. ik Pul. 5S2. — Bayley v, Ballard^ 1 Campb,4l(). 
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COURT OF COMMON PLEAS. 
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ADJOURNFD SITTINGS in LONDON AFTEl^ 
EASTER TERM, 49 Cco. III. ^ 

i mSA mmm i u Sm 'j ’,l,$ i 


To prove that 
A, la liable os 
registered own- 
er ot a slnp, 
tfi) tries in the 
custoir house 
books ot the 
portot London 
^nd oi tht out* 
port to which 
ti»€ ship bo- 
I nij;s stdtinij 
«hdt ■she was 
fiusfcrrtd to 
1 byJ 5 the 
r*’'ij'inal owner, 
41C not surh- 
mntcyidtiv e. 


Frazjcb V. Hopkins and Long. 

X^HIS was an action for repairs done to a ship. 

The plaintiff sought to charge the defendants as 
the registered owne,»s(ff). To prove that they 
were such at the time when' the cause of action 
accrued, — 

* • 

Ml. SenWtee, fiqm the custom house in the port 
of I,on<U>ii, w. IS called. He produced a book kept 
at the custom hou^c, \chich contained an account 
of the icgistcrs and tiansfers of ships belonging to 
theoutports; and from this be read an entry, stat- 
ing that on such a day, the ship in question, which 
hdd been originally legistered at Harwich in the 
names of Hearne and Sprankling, was transferred 
by them tow«the defendants, Hopkins and Long ; 
who appealed to continue the registered owners. 
He said that this entry had been made in the usual 


(a) Vtde Rich v. Coc, Cowp, 636. — WesterdeU v. Dalci 7 T- R* 
JOC. — Young i. Brandt r, 8 East, 10. 

form, 
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form, in consequence of a letter fioin the custom 
house at Harwich, announcing that an entry had 
been made there to that effect. 

A clerk from the custom house at Harwich was 
afterwards called, and produced the register book 
k^t ti’.ere, m which the entry above alluded to 
appeared; but the plaintiff neither put in the ori- 
ginal certificate of registry indorsed us directed by 
7 & 8 W. 3. c. 2S* s. 21. 26 G. 3. c. 60. s. 16‘. and 
34 G. 3. c, 68. s. 15. nor a regi.ster de mvo under 
34 G. 3. c. 68. s. 21. nor offered evidence of any 
oath taken or act done by either of the defendants 
as owners of the vessel. 


1809 . 


Frazer 


V, 

Hopkins. 


Shepherd, Serjeant, contended that these entries 
were insufficient to prove that the property in the 
ship had been transferre<l to the defendants, and 
still less to charge them as owners. It was clearly 
necessary to produce some instrument concerning 
the transfer to which they were parties, or to shew 
that they had done something to acknowledge 
thdmselves to be owners of the ship ; otherwise, 
an entry of this sort might be made without the 
privity of ithe supposed purchaser, and a man who 
had never any thing to do with shipping in his life, 
might be rendered liable for the repairs of half the 
shi^s in tlie river Thames. 

• ‘Serjeant, contra, insisted that the defen- 

dants were' bound by these entries in the cut^tom 
house books, and if the entries were false, that they 
must take their remedy against the officers who 
made them. The entries were acts of office to which 

^ credit 
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isnp. c icdit nmst lie given. The presumption was in 
fav(Mu- oi tljc regularitv of such entries, and the 
r. court must suppose that tliey were warranted by a 
Hoi-Kixs. rc^o-iv,ter do novo, or an indorsement made upon the 
old one, witliajl tlie requisite forms. After a posi- 
ti’N'c statement of the transfer in tlic books of the 
custom liousc, we imist ]n‘c9,nmc G7fmia 7'ife 
One j.> reat ohjectof the remaster acts was, to enable 
the pu!>Iic to ascertain who are the real owners of 
ships, Tlie hooks produced arc kept for that pur- 
pose. Ihit tliey would only mislead and do mis- 
chiei*, if it c<ndd he said to a man wlio had rejiaircd 
a vessel u)>oii the faith of tlie ostensibly reg*istcrcd 
owners being responsible persons, that tliey have 
nothing to do with lier, and that he must hunt 
after the secret owner, ^who when found may be a 
bankrupt. 

SirJAMKs IMAXsrriam, C'. J. Those defendants 
maybe the legal owiv^rs of thisslifp ; hut I think 
> oil liave notjnoved tliat tJicv are. Tlic custom 
lipuse hooks by tlu'mselves cannot he sulfieient to 
charge the (lefeiidaiits, unless they are made evi- 
dence for this purpose by act of parliament. There 
is no juoof to eonne<‘l I tt^pidns ov Lon^' with the 
entry relied upon ; ami ioi' aught that appears, they 
weie ignorant of its existence till it was produced 
in court. Perhy-ps the oatli taken by them upon the 
transfer would he siHfieient, l>ut at nresent you 
have established no connection between ihcm and 
the propeity in tlic sliij) in f}uestl(ui. And unless 
a clause in an act of parliament or a decided ease is 
adduced in support of ibis evidence, I must order 
the plaintiif to I'C called. It 


4 


A 
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It was agreed that the plaintilF sliould be non- 
suited, with liberty to move to enter a verdict for 
£. \ 57 . 



Hopkins. 

Accordingly, a motion for this purpose was made 
the ensuing term; but the court of C. P. refused a 
rule to shew cause. 


Best, Vaughan, Serjeants, and Espinasse for the 
plaintiff. 

Shepherd ■AndLens, Serjeants, for the defendants. 


"Upon the principle Miat the not liable, unless he assent to 
assignee of a term is not liable, the transfer, How far this 

unless he assent to the assign- will he presumed, on production 
nient, (Raton v. Jaques, Doug, of an official instrument whicli 
40’ I - Turner v. llichardson, could not regularlj^ be obtained 
7 East, 335.) it may be argued without the oath of the pt rsoii 
that the transferreo of a ship h sought to be charged as owner? 

Vide Camden Anderson^ 5 T. R. 709. — Westerdell v. Dale, 
7 T. R. 3O0. — Young Brander, 8 East, 10. 




CASES 


AAOU£t> AND DECIDED AT* 


NISI PRIUS 

IN K B. 

the Sittings in Trinity Term, 

49 Geohoe III. 


FIRST SITTINGS AT WESTMINSTER, 


IS09. 


Monprivatt V . Smith and another, Sheriff 

' of MiddleseK. 

• * , 

•^RESPASS for breaking and entering the plain- 
tiff’s house, staying therein three iveeks, and 
seizing and carrying away his goods. '' ' 

Pleas, 1. Not guilty to the yrhole. 2. As to 
breaking and entering the house, and staying 
therein twenty-four hours, part of tb^ said time in 
the said declaration mentioned, and also as to seizing 
and carrying away the goods, a justification under 
a writ of feri facias. — Replication to last plea, 
admitting the writ, de injuria sua propria absque 
residue causte. 


Wednesday, 
June 7. 


To trespass for 
breaking and 
entering a 
house and stay* 
ing therein 
three weeks# < 
the defendant 
pleads a justifi- 
cation as to 
breaking and 
entering and 
staying in the 
house S4 liuurs. 
The plea covers 
the whole de- 
claration. 


The 



17b’ 


CASES Aa’ NISI PPvIUS, 


1809- (lefcrulants proved their justification ; but it 

appeared, that their officers continued in the plain- 
tiff’s house beyond twenty-four hours, 

X\ 

S.MI 1 U. Garrow KmXJV'igley for the plaintiff, contended, 
tliat the excess beyond twenty -four hours stood 
mere!}' upon the plea of not guilty, and as tlic de- 
fendants liad been proved to have been guilty of 
reniair.ing in the house longer than they j)reten<hfl 
to justify, the plaintiff was entitled to a verdict 
and damages for what he had thereby sulferc4i- 

Lord Ellenborocoii. lam of opinion, that the 
last ])lea, in point of law% applies to the whole de- 
darataon, and that if the plaintiff meant to rely 
upon the excess beyond the twenty -four hours, he 
ought to have said so' by a nf;w assignment. As 
the pleadings now stand, the residue of the cause 
mentioned in the plea is aione jmt in issue, and the 
lengtli of time during which 'the i'ificcrs remained 
in the hojise is raidercd inpnaterial. 

The plaintiff was nonsuited. 

Gar row and JFigley for the plaintiff'. 

' Park, Marryat, and Laws, for the defendants. 


In trespass for breaking and 
entering the plaintifl s house 
and (‘xpelling him therefrom, 
the oxpulsitin is merely aggrava- 
tion, and a justification as to 
breaking and entering willcovcr 


the whole declaration. Taylor 
V. Cole, 3 T. 11 : 292.-1 11. Bl. 
555, S. C, So in trespass for 
taking goods and converting 
them to the defendants lise, it 
is tfnough to justify the taking, 

and 
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and if tlic plaintiff means to rely 
upon the conversion, he is dri- 
ven to a new assignment, Dye v. 
Leatherdale, 3 Wils. i20. Fish- 
erwood v. Cannon, 3 T. R. ^97* 
And in trespass for impounding 
cattle and keeping them so close 
that th('y died, a phsa justifying 
the impounding of the cattle is 
prima facie a complete defence 
to the action. Gates v. Barley, 
2 W’ils. 313. It seems to be a 
general principle, that wliere. 
the defendant answers what may 


reasonably b(i considcTcd the 
gist of the trespass described in 
the declaration, it will be pre- 
sumed that the action is carried 
on only for that which the de- 
fendant has •thus attempted to 
justify, unless the plaintiff inti- 
mates by a new assignment, 
that the defendant has over- 
looked a part of the grievances 
he complains of, or has altoge- 
ther misapprehended his mean- 
in Vid^ Cheasley v. Barnes, 
10 East, 73. 


1809. 


Monpri- 

VATT 


S3I1TH. 


FJRS3' sittings IN LONDON. 


StEWAIIT .V. Ke^NETT. Thnrsiky. 

' June 8. 


^CTION against thq/lefemlaiit as indQrsei\ of a 

bill of exchange. biiid cxcliaiige 

inuil be given 
lo the 0 rawer 

The only question was, whether the defendant auci iiuiorbtrs 

11 • 1 1 • 1 1 • 1 1 1 • 1-1 bolder 

had received due notice or the hill being disho- himself, ursomc 
iioured for non payment r Jiaed by him. 


i 

To prove this, a witness of the name of Cutler 
was called, who swore, that he ha(r?)cen employed 
by the original parties to the bill to p;et it dis- 
counted ; that when it hccanie due, it was in the 
hands qf one Abbott, to whom the plaintift'had 
indorsed it; that the day after, the witness met 
the defendant, and told him it had not been paid ; 
VoE. II. N that 
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1809. that the defendant asked who held it, and that the 
**\itness amswered, ii lies at Messrs. Bonds', Abbotds 

blEW UtT 

I . bankers. '* 

Ki.nki.tt. 

Pa7'k for the defendant, objected that th's was 
insufficient ; that knowledp;e is not notice, and tliat 
the intimation of the dishonour of the bdl must 
come fiom the holder of it. 

Garroxe, contra, contended, that the notice given 
hy Cutlci, not ouK possessed the ilefendant of the 
same information, but placed him in the same .situ- 
ation, as if it had come dhcctly from the indoisce. 
What was theic to hinder him fiom immediateiy 
taking up tlic bill and resoi ting to the acceptor, 
the diawcr, or prioi indorseis'? Besides, (hitlei 
having lxK?n emphnccL to get the bill discounled, 
might well be considered as an authoiized agent lo 
give the notice|p^aiid even if he had no oiiginal 
•authority to give the notice, ' the , plaintiff adopted 
it bv bringing this action. 

Lord EI.I.I.NBOKOCGU. If you could make Cutler 
the agent of the holder of the bill, the notice would 
be sufficient ; but in lealit} he was a mere stranger. 
The bill when dishoffouied, lay at the bankeis of 
Abbott, Avith whom Cutler i|ad no sort of connec- 
tion. But the notice must come fiom the person 
u ho can givtf the drawer or indorser his immedisttc 
rcmctl}' upon the bill ; otherwise it is merely an 
histoiical fact. In this case, Cutler was not po.s- 
sessed of ■the bill, and had no controul ovet it. The 
defendant therefore is not proved to have had any 
legal notice of the di.shouour of the bill, andis 

dischargcil 
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ilibchaigecl fioin tlie liability he <ionti,icte<l by 
indorsing it. 

Plamtift’ nonsuited. 

Garrow and JPlgky for the plaintiff. 

Park and Lawa for the defendant. 


Vide Esddile t. Sowuby, 11 East, 114, 


With ALL v. Masieraimst and othcis. 

jy^ONEY had and received. Plea, the gencial 
issue. 

Thedofendents wcie the plaintill’s bankcis, and 
this action was biouglit to ti^ "whctlici^tliey wcie 
bound to give him cicdit in account for a sum of 
J4o. 7.y. lOd. 

He liad indorsed to them a bill of exchange for 
this amount, accepted by ope Ro<(s. When the bill 
became due Ross wfts unable to pay it, and thc> 
took from him, without pievious^ consulting the 
pMintiff, another bill on 'one wliich 

wasTievcr ^satisfied. A week after, ' met the 
defendant, and told him he had taken up his aceep- 
tanci^ bv another bill, w hen thedefcndantappiovcd 
of it, and said, it teas the best thitig that could be 
done. 

N 12 


180.9. 

SliWAlll 

1. 


"I lull sd 
JlMH 8 

> Ik holder of f% 
bill (>1 i X 
t ]) uiu , ( n Its 
b( tonim«, <lui, 
illows iht Tt- 
ct 4>i r t >r( ncMT 

It, willit ii ton* 
sn!tin,j; tlic in- 
iloist i , bat the 
Hifl rstr iltir- 

■wtkU Sl\S lO 

tl G ttet j loi , it 
u li tlu hcsl 

thn* c mid 
lu done I’ll is 
not i it<og,ni- 
tioti of the 
Itiins gj intc<l 
by the hoIciGi 

to the atLcplorg 

and tin. nid ir-* 
sei IS <iis- 

chaic^td. 


Oarrox^ 
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With ALL 


Ma‘''’'er- 

MAN, 


Garrow far the defendants insisted, that this 
ratilication was eijuivalent to a previous authority, 
and tlut the plaintiff must be taken to have con- 
sented to the substitution. 


Lord Er.LKNBOROuoii.— This is a very hard case, 
and 1 should be glad if any sullicient authority or 
recognition could be proved. But the plaintiff' doe.s 
not appear to have recognized the act of the defen- 
dants. His approbation of what had been done 
must refer to the acceptor of the bill, to whom it 
was evidently advantageous. The holders had no 
right to make terms with the acceptor, and by so 
doing they discharged the indorsei’. They were 
therefore bound to give him credit in account for 
the amount of the bill.^ 


V crdict for the plaintiff. 

Pat'k and Reader for the pl’ainti^* 


Garrem and Marryat fot the^defendants. 


But if the holder of ;i bill of 
exchange, of which payment 
Las been refused, inform |he 
drawer of his iniention to take 
security from the acceptor, and 
the drawer answer^'' You may 
do as you like, for I am dis- 
charged for want of notice/' 


and it appear that due notice 
was given, the holder may still 
sue the drawer after taking 
security from the acceptor.— » 
Clark D. Dolvin, 3 Bos. & Pul. 
3(J3 . — Vide otiam Tinda] 
Brown, 1 T. R. 16*7. — English 
V. Darley, 2 Bo?; & Pul. 6i, 
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SECOND SriTENGS AT WESTMINSTER. 


Pococic w. Eustace. 


'^IIIS was an aiTion for use and occ upation, in 
Avhich the rent the plaintiff' sought to recover 
was clearly proved to be in arrear. 


U’igley for tire defendant contended, that the 
property tax ought to be deducted from the amount 
of the rent, as the tenant w*as liable for this in the 
first instance, and the landlord was bound une’er a 
penalty to allow the deduction pjsildcniand. There- 
fore the real su«i due was, tire residue of the rent 
after the property ta.\ was deducted, and for so 
much onfly ought the verdict to pass. 


Lord Ejxenborouoh. — It would be impossible 
for the business of the court to be transacted if wc 
were to enter into these calculations at nisi prins. 
In such an action as this, the plaintiff must recover 
the amount of the rent in arrear, ^nd the parties 
iriust settle out of court the deductions to which 
the tenant is entitled. It is only on the production 
of a certificate of the tax being paid, that the land- 
lord is • bound to make the allowance, andjthcir 
respective rights upon this subject cannot be deter- 
mined Avithout a laborious consideration of the 

property- 


1809 - 



Monday, 
June 1"^. 

In an action for 
usi' and occupa- 
tion, the pro- 
perly tax will 
not be df'dur.ted 
at nisi prius 
from the lent , 
due. 
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if' 555 1 

|ji669. pioj3eit)-t<i\Tarts, \rhich aie not icraaikable either 
cv 1 ty oi >C 1 spicmty. 

jPt ^ 

tpfcTic*. Verdict foi tlie lent m aiiear. 

A '' ^ 

- Oarrozv and leader lor the plamtilF. 

!*• 

fhgky foi the defendant. 


f VitoniK lu } ttt diid Adams J 


SECOND SlTllNGS JN LONDON 


Tliiirs<Ia\, CrIICHLOW D, !PaBRV. 

June lix 


In an ac^on 
ai^ainst the m- 
ciorser ol a bill 
of txrli uigo, It 
IS not utetssary 
to prove, any 
mdcTbLint Tits 
on tilt biH jirior 
t( the ileU 11* 

It 


^CTION by the indoisce against the indoiscr of 


a bill of exchange 


• « • 

The dcclai ation stated sevei al indorsements pi ios 
to that of the defendant, w hich was immediate^ to 
the plaintiff’. 


A question arose, \vhcther upon pi oof of the de- 
fendant’s hand-wi iting, it was necessaiy to piovc 
the haiid-w iitx’ig of any Of the prioi indoiseis. 


Loid Elj xNBoaouGH at fii st doubted, whether 
it was not ncccssaiy in this case as well as in an 
actijp against tlie actcptoi, to piovc all the in- 
dorsements that \\ ere mentioned in^licileclaiation, 
,aid paitKulailj that of the oiiginal pajcc. 


Clarke 
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Clarke for the pUintifF ('onfended, timt * *’ 

fettdant’s indorsement admitted all^itecedcnt 
dorsements ; that even if they wejc fo^edf hil® ^ ^ 

jvould be liable ; that he was to be considerCtf as%^ 
diawer of a new bill of exchange ; and that his ; 
contiact was very diiferent from that of the accep- 
tor, Avhoonl}’ undeitoolv to pay to tl# payee or his 
order, and against whom therefore, a title through 
the payee must be established. >» 

Ix)rd Ellenborough was of this oj)inion, «nd 
•the plaintifl' had a verdict. 

'I'he action was undefended. 

[Altoinifs, Windlc and Cwjifj,] 


So in an aclioii against tlu- in- 
dorser of a bill, the haiid-wntiii^ 
of the drawer ncjjd no I be 
pretred. Lambert zj. P ack, iSalk. 
127 . Lamboi^^ v, Oakes, S. 

1 T. 40 id RayTn.443. But in an 
action by an indoisee against 
the thrawer, the indoi semen t of 
the payee must be proved, al- 
though the bill with the in- 
dorbcmeat upon it was shewn to 




the defendant after it was duo, 
and h«4id not then object to 
the title of the holder. Dupcan 
V. Sdbtt, iCampb. 101. And m 
an action against ?he acceptoi, 
it IS necessary to pi o\c the hand- 
writing of the fiist indorser, nol- 
^vithstanding such jndoiseuient 
was on the bill at the lime ii 
w»s accepted. Snutli v. Ch( ■•tt r, 
I T.R. 654. 
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after 

T. 1.490,111. 

In tirtioijs by 

asMinu’e:s ot 
baiUtrnpts to 
■whicli the ge- 
neral issnr n.*.s 
plcatlt'tl be lore 
I he passing of 
Sir Siinuief 
llomily’^ act, 
49 Geo. til. 
*‘C, 131. it 


[It may be useful to*stibjoiii tlip following note here, although the ease did not 
’ '■ occur (ill tlie sittings after term.J 

WiLLOC'K assignee i)i Wlstmacott, a binikrupt, x\ Smith. 

I NDKBITA'rUS assumpsit for work and labour. <S:c. Plea, 
the f^cncral mwej which had been pleaded before the passing of 
Sir Samuel ilon^ly's act, 49 Geo. 111. cap. 131. 


It was contended, tiiat as the defendant had no opportunity to 
give llie notice pointed out by the lOlh sect, of that statute, thi^ 
case did not come within its provisions, and the plainiilf was still 
bound to prove the trading, act of bankruptcy, ^and petitioning 
creditor’s debt. 

the plrUiitilL'. lo 

impact of Lord Ellkn BOROUGH. TIio statute says, that in any action 


bankiupicy, or hf ouohf or to he brought by any nssienoo ot a bankrupt, the pro- 
pctiiiuniiig tre- i i. 'i •. i ... 

diloi's debt : ctruiiigs uiidcr the commission shall be evidence of tlu‘ petitioning 

but, undo r these creditor’s debt, and of the trading and bankruptcy, unless the do 
a-judge '.vouhr I'cndant before^ or at the time of his pleading, give notice that he 
give the dcfeii- itieaiis to depute these matters, or any ^f them. Therefore, where 
wiiluiiaw his no such noticc is given, the proceedings uj^der the commission 
pl^i, and ph ad be sufficient. If the defendant had wished to contest the 

the notice de- validity of this commission, he mfghtduive obtained leave, by a 
scribed in the . ; jtidgc's order, to witlidra\viliis t>]ca, and plead it again witli a no- 

lOthsect.ofihe t ^ . i t 

above statme. Gcc suitiuilpV (> his case ; hut as he lyis not done so, I must presume 
that ho comes here only to deny the existence of the debt 
- .f, demanded. 

Pai/c and Espifume for the plainiilf. 


Carrow for the defendant. 


This note was cited in Clarkson v. Dadds, C.P„ Sittings after T. T. C<;r. 
IVlANsnfiLD Cj^. who recognized and acted upon ili« decision. 

S 0 ^ 


Emit, Some mistakes have occurred as to the order in which the 
cases of Easter Term arc arranged. Those fr^m p. IIT. 
r to p. 149. were tried at Westminster, and thasb which 
follow, in, London. 



CASES 


ARGUED AND DECIDED AT 

NISI PRIVS 

IN K. B, 

At the Sittings after Trinity Term, 
49 George III. , 


FIRST SITTINGS AFTER TERM IN LONDON. 


Laxton V. Peat. 


A 


* ' i ' 

CTION by tbe indorsee against the acceptor of 
a bill of exchange. , 


The bill was drawn by one Hunt, atid accepted for 
his accommodation by the defendant. The plaintiff 
gave value for it; but had notice of the circumstances 
of its original formaiicii. When it became due,' he 
received part payment from Hunt, and gave him time 
to pay the remainder, without the coacurrence of the 
defendant. 4 


1609. 


Frl4i^y,JuDc 23 , 

If the indorsee of 
a bill of ex- 
ciifiQgf, 
roticetlut it 
accepted with-, 
out CoDsidera*. 
lioiij receive 
part paymt .nt 
from the <1 rawer 
nnd give ’nim 
time to yay the 
residue , he theitf- 
by dis eiiar|;c* 
the Preceptor. 


N. G. Clarke for the plaintiff contended, that thr> 
defendant was ^till liable for such part of 
Vql.il - O ' mentiooDied 
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« 

intmtioilc<I iiitiJit-' bill as remained iinpakl. Altboi^gb 
the dra« er might be discharged by the holder's giving 
time to the acceptor, it had Ijieeif decided that nothing 
would discharge tlie acceptor but satisfaction of tKe 
bill or an absoliite renunciation of all claim upon him 
in respect of it (a). 


^Lord Ellenbououoh. — This being an accomuio- 
dution bill within the knowledge of all the parties, the 
acceptor can only be considered a surety for the 
draw er, and in tlfe case of snnjile contracts, the surety 
is discharged by time b(*ing given, without his concur- 
rence, ,to the {n*iucipal (b). 'The defend^t’s rsniediy 
over is materially atfcctcd by thff new' agreement into 
which the plaintiff entered with the drawer after the 
bill w as due. Th(' case is exactly the same as if the 
bill had been drawn by the defendant, and accepted 
by Hunt in consideration of a debt due. According 
‘W many authorities^ the did'endaiit, upon that snppo- 
aitioij, would haie been discharged, by theliraegiini 
to Jiimt ; and tl^ principle of these authorities applies 
with equal strength to the facts actually given in evi- 
ileiice. 


(a) Dingivdll z>. Dunster, against a snrctjr, the laches of 
Doug. 2-17. the obligee is no ground of dc- 

(i) liees o.j^ei rington. 2 at law. Trent Naviga- 

Vcs. Jiin. 540.Wa»ko. Dcvl'ni, ‘Ufon Company Ilarley, 10 
3 Bos. & Pul. 36C. But in an Eas^ 
on an ludcmiuty bond 


PlaiDtifr 
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tUaititiff nonsuited (a). 

-A 

. .ft. ^ 

N. G, Clarke and — for the plaintiff. 

Garrow for the defendant. * 


[ ^ittornics, Fisher and .Rogers, J 




(a) Fide Ellis v* Galindo, 
l^ug. 4{I0. n. E^lisli V. i>ai. 
Ic/, 2 Bos. & Ful. 61. Ex parto 
Smith, Co. B. L. 168. Ed. 
TJi^e gooij deal of contrslii 
diction and confusion the 
books upon the question, ^hich 
of the two, the drawer or ac- 
ceptor of a bill of exchange,* is 
to be considered the principal 
debtor, and which the surety. 
The old cases, lookini^ to the 
consjdeiTf^ion which passes from 
the payee to the jjx^yfCTy %eat ' 
^ the acceptor as a Granger, only 
collaterally liable ; but in mo- 


dern times the courts seem ^be 
more indii^cod by the peculiar 
nature of the confract created 
by a bill of exchange; and as the 
drawer cannot be resorted to till 
the acceptor has made default, 
in analogical rcd<;onfbgs concern- 
ing^their I e&pocfive fights and 
liabilities, the latter is now gene- 
rally pointed out as tlic princi-* 
pal and jdie firmer as the surety* 
Q. Whether }t would no\y b^ 
held, thatdebt will not He against 
the acceptor of a hill of ex- 
change? Bishop v» Young, 
2 Bos. 4 Pul.^78. 


O 


AmoMnm 
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ADJOURNED SITTINCS AT WESTMINSTER. 


1 S 08 , 

CiIBBO^ V. CoGoov, Esq. Slieufi’ of Essex. 

June 27* 


In an notion 
AcaiDSt tne 
»1 rawer of a 
ioieign bill of 
eJkthange, a prft- 
inibo of payment 
bi the defendant 
ufter the bill was 
dae, IS sufHnent 
tvidenrr of a 
pwtost for non- 
pa % nit nt, and 
notice of the 
dishonour of the 
bill. 


rrilllS Avas ail arlioii against the sheriff of Essex 
for not aiyesting one Josej)h Colbourne on 
mesne process at tlie ]>iaintiff'’8 snit. 

ft 

Tlie plaiutifl’s coun.s<*l opened, that Avas 

liable to be held to bail as drawerof a foreign bill of 

exchange indorsed to the plaintiff 4 To prov(> that 

Colbourne, Avho AAas an otJicer in the army, had rc- 

cei\ ed notice of the di.shonbui*of ll/e bill, the evidence 

A\as, that after it had become due, hcAvastoldit Avas 
• * * •• . « 
disliononred, and called upon to pay it; Avhen he 

said, that his affaits were at that moment derartged, 

but that he would be glad to^tay it as soon t(S his ac- 

louuts with his agent were cleared. 


Park for the defendant contended, that the same 
eAidcnce should be giv'en here as in an action against 
Colbourne, ^d that to charge him as a draAver of a 
foreign bill of exchange, a protes‘ most be pro- 
duceil as tlie only reguhu* notice of the bill’s being 
dishonoured. 4 


Lord 
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ir ‘ 

Lord Ellcnborough — By Cot/mctaes promiso 
to ptiy, he udrnits liis liability; he admits tlio exi&t- 
euce of e\cry thiiitj ^hich is tiecessar y to redder liMii 
liable. When called upon for pajineutof the bill, In' 
ought to have objected, that there tv .is no protest, 
Instead of that, he promises to pay it. I inuhl, there- 
fore, presume that he h^ad due notici', and tliat a 
protest was regularly drawn up by a notary (u). 


) 8 » 

]S09t 

' 

GjBIHJK * 
V. 

C(K,6W. 


It was then proved that after the’ delivery of the 
writ to the )Sheriff, and until its return, CoIbour7ie 
was in the county of llTssex, and that notice of this 
foot had been given *to JMr. Cutting, who ifs agi'ut for 
the under-sheriff in Lori?fon. — But 

I 

Lord Ellencorough held that the jdaiutiff was 
bound to go farther, 5\nd prove notice to the under- 
sheriff in the rouhtrj, or to the bailiff to whom the 
warrant was directed. Mr. Cull mg could n-ot be eon- 
sidered the agent of the sheiiff for the pnrjiose of re- 
ceiving such notice. Ills functions were of a jx'r- 
f» ctly different sort. Suppose the case of n c.ipias 
into Northuinbcrhind, could the uiider-sh« iitl 's 
agent in Jjpndou have any concern with the manner 
of executing it? But the present case must be go- 
verned by the same rule. 


Id an artiod 

€ f'f ilir* 

ritt fcir not ai- 
n iig A p«>r«-on 
on pto- 

notNt* of 
this pt rson 
with.n tne de- 
ft nd'»nt baili- 
wick, |5i\en tp 
the untu I he- 

toiva, Is no ev^i- 
di lice of sucli 
notice to the 
defendant* 


(a) T'ide Legger. Thorpe, December 11, 1809, postea. 


O 3 


* 


Plaihtiff 
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OiafioN 


V. 

CoGGOlif^ 


Plaintiff nohsuited. 

ft ^ 

G arrow and CvSrwood for the Plaintiff. 
Parle and J^tarryut for tlje defendant. 


[ lUuinics, Duff dud Cuiti tjj.f 


*t 


Tue*iday, 
June 1^7. 


Town3E>>d and another V. Neale, Esq. 


Wind^oi ileraU 
and BIu 6 Mavth 
Hkr<<moant at 
Arm^ may iii«»in- 
tain ftjoinf ac- 
tioa for ♦\ork 
aod Uboui in 
inaktu^ out a 
pedij^reo, bolli 
navi/j^ bet'ft o« 
duty wSien the 
order tor it was 
aUhou«;h 
only one of 
them was ap- 
plied to by tbn 
defendant. 


M as an artk n hy Windsor Herald and J^lui 
Jlanl/i' f*oi(rsiui uni at Arms, for work and la- 
bour in making (/ut the'dt feudijnt’s pedigri't*. 

It appeared that the defendant applied only to 
I^'Ir. Tov nsend, 'VViiidgor fier'ald but that at the 
lime when the application was mafic, both the plain- 
tiffs \\tTC in altcudaure, and that by the usage of the 
Herald’s Othce, a Herald and Ponnsnivantare always 
in attendance, who share the profits of any business 
whicli is begun v/bile they are jointly on duty, al- 
though it should not l)e finished till long after. 


, It was objfjcte/l that the defendant could not be 
affected by any se(>rct regulation ^mong the mem- 
bers of the Herald’s College, and that if liable at all 
he could onlv be liable to the person with whom he 
had contracted.-'-But ’ . 

liord 

V 
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it 

* 

Lord E1.LENBOROUCH hold thatthe jJlaiutiffii wcro 
ill the situation of ro-partners, and might maintain a 
joint action foi* mo&y to which they >voro jointly and another 
entitled, „ ®* 

, Nevu. 

The dofi'Tidant likoAviso objected that the pedigree 
was fabulous, which ropresenteil him as lineally de- 
sconded from Wieeiam the CoNouEiton, Edmund rvidcnceofuie 
Ironside, Li r\\ eeein, Prince ofWal^s, IIoderio K, ti iir, ttiile 1 this 
Kiiig^of Ireland, Fueke, Kiusr of Jerusalem, and p«i,Ld™mrby 
Cadwallvder the Great, King of Britain; be- “** 
hides boiii^ allied to most of the reigning houses 
now in Europe. 

ft was proved, hoi^ ei er, tfiat he hatl orilered his 
descent to be traced through all the direct and colla- 
„ teral blanches ; and that a sketch of the pedigree, ’ 
with references to the’ books yt the office, had beeh 
delivered to him*, which he did hot object to, but re- 
fii.sed to I'cturn. Several per.sons I’rom the Herald’s , 

Office swore that they never made out any fictitious 
pedigK'e, and that they had documents and proofs 
for all the 420 descents in the one in question. 

A 

Eord Ellexborovgh said, that as a fictitious pedi- 
gree could be of no use to the defendant, he would 
not be liable if thjs furnisheil to him were of that de- 
scription. , In common cases of this sort, the plaiutitfs 
would be bound to give some general evidence of 
the truth“of the pedigree; but here a sketch, with 
, . 0 4 / references 
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r 1800. referonces fo flie original documents, had been de- 
'* livei’ed to t iio ciefeiulant, m illi a\ hich he hceiued satis- 
*nd l;i.>if>er bed, aitd b) relnsin*? to deliver it back, |ie had pre- 
»• vented the iclaiiitill's from verif\i:iir it. Upon the 
w’liole, the plaitltitik were entitle d to recover, if the 
jury should believe tliat the j^c^di^i iV was fairly com- 
piled from autluMitic materials aecordhu? to thela\v« 
of hcraidrv. 

w 

The ])]ai|itiflrs had a verdict. 

The Alfortirt/ General and<S'c«r/< fl for the plaiutilTs'. 

Garroiv for the defendant. 


[Attornies, and MaddocArs*] 


Tempo //. 3. fuerunt ia 
Angiut ^It^^csheraldorum IJeraU 
dij eC Pcrnnvamli, lieges toil 
An^liiv duo (autifrrij ab anttqiw^ 
- — u?Vis uiustraiiuw purUvm t is 
Tre^ntam^ alt a Uoicaltum truns 
Trenttun, Jin ^urtoy^ tile 
Claminmx nomiuuius^ Caiffr 
nulla donatiis provinttd in pri* 
mum locum ab U. 5. fmt su^o 
perinductus. IL S, !• lie^ni 
primus heraldoi incorporavutJ*^ 
Spelm. Glois. Heri^d. But 
Vbiljp ^ IMary, in the third y car 


of their granted a new 

charter to the College of lie* 
ral(/s, u hereby, Garter, Hex 
Armviur.i^ Clarencieux, Rex 
Jim or^im pat Hum Audi aliumj 
Norroj', Rcr At moj am partium 
horLuliutn^ () heruldi uijci lores^ 
\\ inilsor, Yoik, Chestei, llicb-* 
niond, Sompr*5ot, Lancaster, ci 
oninci prQoSccutores sive persui- 
vandi armor urn sur^t imot porati, 
4 Inst. 12(?. Com. Dig. 
Norroy (A)f 


WoODfORD 
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Woodford v. Ashley. 


Wednesday, 
June 20. 


I' ti ''HIS was an action for a malicious prosecution. 

The declaration after stating that the defendant, 
on the .3d day of June 1808, indicted Mar\ , the plain- 
titPs wife, in the court of King’s Bench, for aji assault 
alleged, that the defendant prosecuted the •'aid indu’t- 
ment, “ until the said Maiy aftervvaids, to wit, on 
“ Wednesday next after 15 days of Easter, in the 491 h 
“ year of the reign, txc. in the court of om said Lord 
the King, helore theKinghiinsi-Ifat W’lsUninster, 
“ &c. before the Right lion. Edward Lord Elltnbo- 
“ rough. Chief Justice, &c. AVdliain Jones, Gent. 
“ being associated with the said Edward Lord Ellen- 
“ borough, according to the form of the statute, &e. 
“ was in due manner and afccortling to the due course 
“ of law, by a jury of the said cOunty of Middlesex, 
“ acquitttd of the premises in the said in'dictinent 
“ specified and charged upon her, and the said Mary 
was disch.irged thereupon by the said court.” 


In an action for 
a malicious pro« 
sciutioq, ail alle- 
gation III the de- 
tlamalioo, that 
(he person pio- 
sc(H(ed nab dc« 
quitted by a. 
jury IN iht court 
of otir lord tha 
bejui e tha 
king himself at 
ff ta,tmmiter, 
fore the Chu f 
Justice ^ IS not 
supported by a 
letord, fiom 
11 hirh itappcaii 
that the trial 
tookplact before 
the Chief dustica 
ai iVtdi 


A copy of the record of acquittal was given in evi- 
dence, which was drawn up exactly in the usual form, 
and from which it appeared that the J:rial took place 
before Lord Elleiiborough at Nisi Prius on Tueiday 
next after the end of Hilary Term at Westminster, in 
the county of 3Iiddlesex ill the Great Hall of Picas there, 
and that.ofi Wednesday next after 15 days of Easter 
(the return of the habeas corpora) the said Mary was 

adjudged 
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' ^WSbttFoiio 
Asuley, 


adjudged by the court of our lord tiu’ king I)efore the 
king himself, to depart tcithout dap in that behalf. 

% 

The Attornn/-Gene> al submittoil that there was a 
fatal varian<;e Between llie declaration and the record 
ofacquital; as the trial was alle«^d to have taken 
place on Wednesday nex^^ afeer Jo d.iys from the feast 
day of Easter, w'hereiis it was (H’oved to have taken 
place on Tuesday after the end of Hilary Term; and 
there w as a clear mi.sdt'scriptiou of IIk' ti iliimal befote 
which tlie verdict ofacquital wasgi\en, the declara- 
tion staling that to have been “ the court /)f our said 
“ lord the king before the king liiniself," (which must 
be a trial at bar) and tlie record proving it to hate 
been in the great hall of ph'as at Westminster before 
Edward Lord Ellenborougb, Chief Justice, &<'. 
William Jones, Gent, being associated, Ike. (which 
was a trial at Nisi Erins.) 

• 

Garrote, for the plaintiff, maintained, that upon the 
authority of Purcell v. M'Naniara, 9 East. 157. the 
variance as to time was immaterial; and the court at 
Nisi Prius, though not commonly so described, might 
■without impropriety, be stiled the court of our lord 
the king before the king himself. 

Lord Eolbnborough. — This is not the court of 
our lord the king, before the king himself, but a sit- 
ting at Nisi Prius in the j;reat hall of pl«is at West- 
minster. What is decisive is, tiiat declaration 
' ' goes 
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goes on to say, that the said Mary was tlfereupoR dis- 
charged by the satti court. She was not Bith tried 
and finally discharged at the same time, nor By the' 
same tnbunai. The mistake has arisen from sup • 
posing that both occurrences took plaice together at 
the return of the habeas corpora. But the Chief Jus- 
tice is then supposed to return his record, Avhich 
shews that the trial took place at the tlay of Nisi 
Prius.— His Lordship refused to save the point, and 
directed a nonsuit. , 4 


In the ensuing tenn PuUer moved for a rule to 
fchew'cause why the nonsuit should not be set aside, 
<‘0n tending that the variance was immaterial, and that 
as the declaration contaiiu'd a. sufficient averment of 
the acquital according” to the fact, the incongruous 
matter might be rejccled as surplusage; but the 
Court liehl tliat there was a substantial misdescrip- 
tion of the tribunals before which the plaintiff’s wife 
was tried and finally actjuitteil, and Puller took 
nothing by his motion. 

GurroWf Topping, and Puller, for the plaintiff. 
The Attorney-General for the defendant. 

[Allornies Vincent and Johmon^\ 


I ■'* 4 ■4.. — .1.. - m ill II ' K f 

Fide Iluntcr 0 . French, Willes, 5W» R«* V. hookup, 1 T. R. 
2 to. Morgan' 0 . Hagheji) i T. R. 331. 


Sabin 
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1809. 

1 „ 

Saturday ^Jal} 1. 

A notice to nia- 
ps’‘iat» s under 

<«. i. i. 11 - 

nt'cd not ■«j>cCif> 
titejur juium 

to b** tiroiifrbt. 

|t iH <;ufh( lent 
if it 'it it( s 
the \ lit or 

proies^yuud ^he 

cot^e oj aUioru 


Sabin v . De Burgh and others. 

rg^HIS was an action for faKe iinpi i.^onment against 
three magistrates of the comity of Middlesex. 

A notice, of \>hiclj the following is a copy was 
pro\ed to have been served upon each of the de 
feudants : 


“ Sirs, 

having on or about 17th daj of October last, 
as tliree of His iMa_iest>^s justices of the jieate in 
and for the county of Vliddic se\, caused me to be 
apprehended and unluMfidlycontined in a certain gaol 
or prison commonly called the Cage, at Uxbridge, in 
the said countv, and to be there imprisoned, and iv<*pl 
mid detained in ]>ii I'u there without anv lawful, rea- 
sonable, orjirobabli < anse w batsoev er, fora long spar* 
of time, (to wit,) for the s^vace of iliree honns then 
next lollovv ing, and at the expiiation of the said eon- 
tiiiement and imprisonment, caused and pro'-nred me 
to he removed from the .said Cage at IJxbiidge, ami 
titilawfidly carried and eonveji'd hand-entred in and 
on hoard of a ei-rtaiu v esscl called tbi* Enterpri/e Ten- 
dtr, then lying in the Kivor Thames, and without 
any reasonable or probable cause wlmtseever, caused 
and procured me to be kept and conf'ijed in ami on 
bo£ rd of such tender for a long space of time, (to wit) 
for the space of three weeks then next follow ing; I do, 

tliierefore 
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IW 

thorefoi'o according to tlie form of the statute in such >■ 

case made and provided, hereby give you notice that ^ 

I shall, at or soon after.the expiration of one calendar v. 
month from the tinu> of your bejrig served with this oUww* 
notice, cause a certain precept, comlnouly called a 
bill of Middlesex, to be sued out of Ills Majesty's 
court of Ring’s lleneh at Westminster against you at 
my suit, for the said imprisonment, and shall proceed 
against you thereupon according to law . Dated this 
2t{th day of December, 1808. 

\ours, &c. 

Witness, &c. JAMES SABIN.” 

• 

O arrow for the defendants objected, that tins notice 
was insutlii'ieut umler stat. 24 ( J. 2. c. 44. (u), in not 
staling what action the plaint iff meant to found ujion 
his bill of Middlesex, After suing out that, he might 
hav e declared in caAt’,,or in trcbpass, and it vva.^ mate- 


(«) Stat. 24. Geo, 2. c, 44. 
§ 1. enacts, <Jiat no writ shall 
be sued out against, nor any 
copy of any process at the suit 
of a subject shall be served on 
any Justice of Peace, for any 
thing by him done in the exe* 
cutioQ of his office, until notice 
ill writing of such intended writ 
or process shall have been deli# 
Tered to him; or left at the usual 


place of his abode, by the at- 
torney or agent of the person 
who iDtcnd*^ to sue, at least ouc 
calendar month, before the suing 
outer serviug the same, in which 
notice shall be clearly and ex- 
plicitly contained the cause of 
aciton\ on the back of which 
notice shall be indorsed the name 
of such attorney, with the place 
h&i abode. 

rinl 

4 
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that the mkgistrates should be informed which was 
^*"s 4 WN ^ brought against them, as that might guide their 

■t,, discretion in tendering amend s. One of the objections 

1 ^ *** Lorelace v. Cuny, 7 T. R. 031, was, tliat the no- 

■ tice didnot Stat6 w/iatform of action the plaintiff meant 
to commence, aiul it luiglit be gathered from what fell 
from the court, that this objection uas fatal. 

» 

Lord Eli.fnborough.- — A ll that the statute re- 
quires is, that the uotice shall contain two things, 
1. the wi’it or process which the plaintiflT intends to 
sue out; 2, the cause of action for which he sue«. 
Roth these arc contained in the present notice. ‘The 
form of action is not required to be specified. In 
Lovelace v. Carry, the coui’tonly dccitled, that there 
must be a mouth’s notice of the particular process to 
be !#ued out, and that ft Avas not enough to say, that 
an action should be commen£;ei| againstthe magistrate 
for his said miscondw£t. I do not (Sisaiiprove of any 
thing Iaid*down in tliat < as«f ; but 1 am not disposed 
to carry it farther, lest actions of this sort should be 
entirely defeated. 

The attorney whose name was indorsed on this no- 
tice, and aa|io had served it, being asked if at that 
time he had taken out his certificate, said, he had or- 
dered his clerk* to take it out, and bad given him 
^ tnoney for this purpose; but that he bad never seen 
it.— 'Lord Ellenbotough held this sufficient evidence 
of his being qualified to act as an attorney^ 

7 It 
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It was pyoed that the defendants having copvicfc- 
ed the plaintiff, a former’s son, of riding on the sliafts 
of his cai’t, whereby he forfeited 10s, sent him on 
board the tender at the Tower, and that he was 
transmitted from thence to a ship of war at the Nore, 
where he remained till discharged under a writ of 
habeas corpus. 



SAJilUI 


Ds Rviwiii 
and othen. 


The plainti/T had a verdict with 500/. damages. 


. Park and Reader for the plaintitT. 


Gp-roiv, Eiipinasse, and Arahin for the defendants. 

[ Attorn leti, Co/tiw«n and PFortAam,] 


A 

But the pldintiir cannot giye 
notice of one form of action and 
declare in another. Strickland 
V* Wardj*7 T. U. GSl. It is 
now settled, that where a magis*^ 
tratc intends to act as such, in a 
matter within lii^ jurisdiction, 
howcTer mistaken may be, 
he is entitled to notice under 
this statute* Waller rj.Tokip, 9. 
East, 364s It is sulficieiit for 
the attorney who gives the no« 


ticc to describe himself generally 
of the town in which he resides^ 
as of Birmingham.’’ Osborn 
V, Gough. 3 Bos. & Pul. 551.' 
But it must appear from the 
words used, that the place at 
which the notice is dated is the 
place of the attorney’s abode. 

Given under my hand at D.” 
held bad. Taylor v. Fenwick, 
7 T. R. 635. 


Wrighi' 
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1809. 



MnndA3', 
July 3. 


In an action for 
the value of 
goods fuinishcd 
on the defend- 
ant’s credit to a 
third person, 
that pei<,on is 
not a competent 
iwitne^^ for the 
plaint ill, without 
a release 
Q. It this person 
he'll ’named 
worn an living 
apart from her 
liuslmnd, vs he 
thcr he must be 
released to ren- 
der her jL com 
peteat witoeis ? 


Wright v. Wardle, Esq. m. p. 

r M’S Ills was^an artioii by an upholsterer for the 
price of certain household furniture, supplied 
to one Mrs. Mary Ann Clarke, at the request and 
on tlic t redit of the defendant. 

'Po prov«' that the credit had been jijiven to the 
die principal witness was Mrs. Clarke 

herself. 


Serjeant for the ilefeiidant objected that she 
was not a eonijietent wdtiiess without a release. As 
the goods wen furnished to lier, and were now her 
property, she was prinia Jack liable for them, and 
she had tlierefore ,i <lire<‘( inlerest to fix that liability 
on anothiT per-m. , , 

The Ajl ora nj (it anal, cpnfrit, contended, tliatsho 
was quin en imliOi rent viitness; siiiei* the plaintiff, 
by briMgiiit; i.is -.ution .against Mr. IFardle, dis- 
claimed all right tu sue In'r, in the same manner as 
if he liad formerly releasi d her. 

Lord ELt.rNBOROue.H was at first inclined to think 
that the wi(nei>H could never be charged for these 
goods, and had no interest in the verdict; but after- 
w'ards thought a release was necessaiy, as she might 
liave misled the plaintiff by misrepresenting the con- 
duct of the defendant, and might still he .liable if 
this were detected. 


10 


A release 
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A release was accordingly executed to her, by the 
name of Mary Annfi Clarke. She was then asked, 
whether she was not married ? She said that she was; 
but that she had long lived apartfroin*ber husband. 

Best, Serjeant, insisted that the release should be 
executed to him. » 

The Allortiey General argm'd, that if she %\as a 
married woman slie had no interesj whatever, as ‘he 
could not herself be sued for the goods oven liad cre- 
dit been gi ven to her alone ; ami (hat her liiishand 
could not be liable for articles furnished to her in the 
situation in which she then livetl. 

Best, Serjeant, ansftvered, ’that a marrii'd woman 
was an incompetent witness hi .i (juestion in which 
her husband was mtj ref.< i; th.t for an\ thing 
proved, these goods might be ^gltal)le to the (ortnne 
and degree of Mrs. Clarkes linsba.id ; and that the 
Judge would not try in this incj-.h nfat iimiukt, whe- 
ther she had done orwasdoin.4 an) thingtodischarge 
her husband from all liability for the debts which 
she contracted. 

TAKi Attorney-General saxf], the plaintitl' was ready 
to execute a release to the husbmnl, — which was 
done accordingly. 

t 

Mrs. Clarke then proceeded with her evidence, 
and the'plaintiff had a verdict. 

VoL. II. P The 


SOI 

1809. 

Ww wn W I I 

WmauT ^ 
Wardle. 
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W iiTGiir 


t). 


The Attorney General, Garrow, and G. JBesi for 
the plaintilF. 

Best, Serjeant, Park and for the de- 

fendant. 


[ ^ttornicb, Stokes and Corfitld^l 


IfhusbaiiJ and wife are not 
paities on the lecoid, it docs 
not seem pcifectly settled, in 
wliiit ca'ics the one may be a 
witness whciv the inteu'sts of 
the other arc at stake. In 
Williams z\ Johnson, iStr. 504, 
which was an action for wed- 
ding clothes furnished to the 
defendant’s wife, the inother-iii- 
Jav/ was admitted to prove that 
they were delivered on the cre- 
dit of her husband, and thereby 
to chaVge hnn. liut in Davies 
tj. jhuwiddy, 4 T. U. GTS, 
vvhcie Ihe action was brought by 
the liu'tct ■* of a inaiiied woman 
for taking, under an execution 
against the husband, goods se- 


cured to the sole and separate 
use of the wife, the husband was 
held uot to be a competent vy it- 
ness to prove the identity of tiic 
goods, although it was argued 
that he came to speak against 
his interest, as if the goods were 
not rightfully taken in e.\ccii- 
tion, tnc debt remained unsatis- 
fied. — W here ver the husband or 
wife is a part} , tJic evidence of 
the other is invauably cxcludod 
on grounds of polity^ whabwer 
' the tendenty ot the evidence 
tendeied may be on the score of 
mtticsU Vide Broughton v* 
Harper, 2 Lord Kaym. 752. 
Hex. u. Gllveger, 2 T. U. 2G3. 
Bentley Cook, 2 T* U. 2G5. 
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ADJOURNED SITTINGS IN EDNDON. 



Weight v. Dann^h 


OODS bargained and sold.- 
issue. 


The action was broughl forthe>alue of four sacks 
of clover seed. The parties having met on the com 
exchange in London* entered iit^ a negociAtion for 
the sale of this seed ; and after they had agreed on 
the price, the plaintiff wrote the following raeinoran- 
dum of the contract. 


TiK'sdaj, 
•July 4* 

Plea, the general Arnfmarandoni 

of t’le (alf of 
goods imdt r th« 

1 Till st rtiuu of 
th Hdtuto of 

caotioibe! 
iigued b> one of 
the ( < nirat iiog 
jlcirtits as (he 
Riithi)n/rd 
agent of (he 
other the agent 
mujt be a third 
pet sou. 


Robert Dannah, Windley, near Derby. 
4 Sacks clover seed, at (il. 18s. 

Per Ply Boat.” 


After the plaintiff had written |his incmoranduni, 
the defendant who overlooked hiin«u Idle he wrote it, 
desired him to alter the figures 18 to 16, — 61. lOs. 
being the price agreed on. This the plaintiff accord- 
ingly did. They then parted, the memorandum 
being leftf with the defendant. 

P 2 


Park 
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f * 

Park objected that this was not a sufficient me- 
morandum within the statute of frauds, not being 
signed by the party to be changed by it, or his autho- 
rized agent ( a ). 

Garrow and Puller, conlra, submitted that the 
defendant had made 4he plaintiff his agent for the 
purpose of signing the memorandum, by overlook- 
ing and approving of what he hall written ; and they 
]Hit the case of a man incapable from disease or igno- 
rance of ^v riling for himself. 

Lord Li.cnNBOROUGH said, the agent must be 
some third {)erson, and could not be the other con- 
tracting party. 

* 

Plaintiff nonsuited . 

Garrow and Puller for the plaintiff. 

• » • 

Park for the defendant. 

[AitoimtSy If lid and 


1809- 


WllIGHT 

V, 


\ 


(a) 29 Car. 2. c. 3. s, 17, eii- 
acts, that no contract for the 
iale of any goods, See. for the 
price of 101. or upwards, shall 
be good except, S;c. or that 
i»ome note or inemorandutn in 


writing of the said bargain, be 
made and signed by the parties 
to be charged by such contract, 
or their agents thereunto law- 
fttlly authorized,” 
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This case will probably be 
considered as governing the 
construction of the 4th section^ 
concerning promises by' execu* 
tors, sureties, &c. in which the 
words as to the arc nearly 


the saipe as id the 17th. — -Tho 
3d section, relating to assign- 
ments and surrenders of leases, 
requires that the agedt 
shall be authorUed dj/ .writ* 
ing> 


Leeds and others v. Lancashire. 


rr^HE plaintiffs drclured as payees of a promissory 
" note made by the defendant for 20pl. The first 


count stated the note*as payabh* on request ; the sC' 
coud as payable six inonts after date. 


The instrument adduced in (;vidence, was in the 
following form : # • . 


“ VVe jointly and se\ orally promise to pay to Air, 
Thomas Leefls and Co. (the plaintifi's) or order, the 
sum of 2001. for value receiv<Hl by us. As witness 
our hands this 8th tlay of Sept. 1008, 

' Jas. Marriott* 
*yas. Lancasliire. 
Edward Ball.” 


of the «ureiift, payee cannot declare upon IhUMruinenttusaproinlssorynote, 
on demand, t^rathU months after date. Between parties, the liititrument ia an 
niu^i be stamped and declared ou as such. 

P3 


1809. 

Wiiioiix 

Da.nnaa/ 


Tuesday, 
July 4. 


Upon an instru- 
ment in the com- 
mon form of a 
Joint and several 
promisvoiy note, 
signed by thice 
persons, there la 
an indoi*seinent 
written at the 
time of ''igniiig; 
it, Stating that 
the note taken 
as a secunty for 
all balances to 
the amount of 
(he sum within 
specified whi<h 
one of the thiee 
miglit happen to 
oweto the payees 
that the note 
Bhould lie in force 
si V months ; and 
that no money 
should be liable 
to be called for 
sooner in any 
case* In an ac- 
tion (ifi:aiDSt one 
payable cithei 
agreement^ and 


On 
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On the back of the paper were these words, whiclf 
were proved to have been written beforedt was sign- 
ed by JLaucaskire or Ball: 

“ The within'note is taken for security of all such 
“ balances as Jame.> Mamott may happen to owe 
“ to Thomas Leeds an^ Co. not extending further 
“ than the within named sum of 2001. ; but tins note 
“ to be in force for six months, and no money liable 
“ to be called for sooner in any case,” 

It appeared that there were merjcantile dealings 
between the plaintiffs and Marriott, in the course of 
which he became indebted to them ; and that they 
refused to deal with him any longer, unless he pro- 
cured a guarantie from some rt'sponbible persons. 
Upon this, the above instrument was made. It was 
impressed with a pj-omissory-note stamp, and the 
makers represented it to the plaiutifls as a binding 
promissory note, 

Garrow for the defendant objected, however, that 
it was in reality an ap'eement, and ought to have 
been stamped and declared upon accordingly. 

Park and Littleduk contended, that this instru- 
ment must cither be considered a promissory note 
payable on demand, or a promissory note payable 
in six months. It was made payable to the plaintiffs 
or order, and flierefore was negotiable. Might it not 
l:hen have been declared on as a promissory note in 

8 ' the 


m 

ISOO. 

LfcLIOy 

and another 
o* 
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(he hand«of«itt indorsiee for value ? But it musl; be so 
equally ia the hands of the payees?. The iudo(:se- 
ineiit being repugnant to the body of fhe bill, might 
be rejected entirely ; aiid if it were conslrtiwl as a 
dcfeazfance, it could ned; operatsp fo,rth^r than lo pre- 
vent the bill from being put in suit till six mouths 
after its date, and to let m evidence on the part of 
the defendant that no bolan^e was tlieu due to the 
plaintitTs from James Marrioit. 

. Lord Ellenborough. — As between these parties, 
the instrument in question is only an agreement, and 
not ,a promissory note. In the h^mds of a bona^/ide 
holder, who received it as a prouassory note, it 
might po.ssibly be considered as such ; but the pre- 
sent plaintiffs can only treSt it as a guarantie for 
Marriott to the amount of 2001. As to them, the 
iudorswraent must be incorporated with the body of 
the note. It is clear, therefore, that they cannot main- 
tain an action upon it without an agreement stamp. 

Plaintiffs nonsuited. 

Parh and Litlledah for the plaintiffs. 

Garrow for the defendant. 

[Attarnics, EUts vlxA t 


It wiis formerly thought a genoy. Andrev«^$«i* Ftanklin^ 
promiss</ry note might in some Stra. 24* Daii^ke* v. Lord 
cases be paj^abie on a contin- Detoraire^ 2 Bl. Ilcp. 781»But 

P4 


207 

ISQ9. 

and odiers 
V, 

LAi«cAJ»iHiir. 
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!toS 


1809. 


Lekds 
and otl<ers 


o. 

LANCASllia£. 


it is aow fully settled that there 
is no distinction in this respect 
between promissory notes and 
bills of exchange, and that if 
the money is not payable at 


all events, the instrument must 
be treated as a special agree* 
rnent, Carlos n. Faucourt, in 
eiror, 5 T. R. 482. 


Tuttday, Smith v. Mullett. 

July 6. V 


In an action by 
th<*/oufM,<jgaiiist 
the first indorsee 
of a bill of ex* 
change, all (he 
parties to uhicli 
resided in Lon- 
don, it appeared 
that the plaintid 
received not.ee 
of the diblionour 
of the biU from 
his indoisce on 
the 20th of the 
month, and ga\e 
not lie to his im« 
incdidte indorser, 
by a letter pat 
intothetno'pen* 
ny post oflire on 
the eveningoflhc 
2l6t, but so late 
that It was not 
deliveied out 
till the morning 
of(he22d. 


Jk CTION against the indorser of a bill of ex- 
change drawn by one Mills, payable to his own 
order, and indorsed by him to the defendanf, by the 
defendant to one Jleff<yi'd,hy Jlefford {oonaAylett, 
by Aylctt to the plamtifT, and by the plaintiff to one 
Lowe, 

The bill became due on Saturday, May 19th, 
when it \vas in Lowes hant|s. He and all the par- 
ties to it reside in the meti i^olis. On Monday the 
20th, Lowe gave notice to the plaintiff that the bill 
had been dishonoured. On Tuesday afternoon, a few 
minutes past five, the plaintiff’s clerk put a letter 
into the two-nenny post office, giving noiiccii> Aylctt. 


u^h^'lhepuml’ lettejr having been put in so late, according to 
dis, harg- thc coursc of the, two-pcuny post, was not delivered 
dop.ers, although out tdl Wednesday moming. On Wednesday 
{ho*®d,“SrtlM gave notice to Hefiord, and Hefford to Ae defendant. 
wM'’gi«n boTh 'I’he question was, whether the defendant had re- 
do^o ceived due notice of the dishonour of the bfll* 


♦Bp defitodant, ^ 


Park 
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Park and CoUman maintained that llie notice was 1809. 
sufficienton the authority of Scott v. Lifford, iCampb, '“'"'v 
246. where ahilUof exchange, all the parties to which 
resided in London or the vicinity, becoming due on Mowiett; 
the 4th of the month, it was then presented for pay- 
ment by the payee’s bankers, who returned it to him 
dishonoured on the 5th, and the court held that a 
letter from him, put into the two-penny post on the 
6th (at w'hat hour did not appear), was reasonable 
notice to the drawer of thedishonour of the bill. The 
rule therefore was, that every indorsee should have 
a day to give notice to his indor<jer ; and here 
reckoning the number of indorsees, it would be found 
that the defendant had received notice a day sooner 
than he had a right to require it. 

• 

Lord Ellenborouoii. — It is of great importance 
tJiut there should be qn ^jslablished rule upon this 
subject, and Ithink there can be ijoneraoreconvenient 
than that where the parties reside in London, .each 
party should have a day to give notice. I have before 
said, the holder of a bill of exchange is not, omissis 
omnibus aliis negotiis, to devote 'himself to giving 
notice of its dishonour. It is enough if this be done 
with reasonable expedition. If you limit a man to 
the fractional part of a day, it will come to a ques- 
tion how swiftly the notice can be conveyed, —a man 
and horse must be employed, and you will have a 
race against lime. — But here a day has been lost. 

The plain(jff had notice himself on the Monday, and 
does nof give notice to his indorser till the Wednes- 
day. 
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1809 . 


Smitii 


V. 

MviUlTt, 


day. If a paf ty has an entire day, he must send off 
his letter convejing the notice, within post time of 
that day. The plaintiff only terqte the letter to 
Aiflett on th<i Tuesday, It might as wejl have con- 
tinued in his wnting-dcsk ou the Tue.sday night, as 
lie at the post office, lie has clearly been guilty of 
laches, by which the defendant is discharged. 


Plaintiff nonsuited. 


Park and Coltman for the plaintiff. 


Garrow a!nd Comyn for the defendant. 


[AUoniies, Washrough and CrookJ} 

.p , 


In Mar ah v. MaxweU^ tried 
during the s^nie sittings. Lord 
ruled, that up- 
on d t* d*‘«boiiour of a Uill, it is 
noc emiugh that the drawer or 
indorspr notice m as 

iBdny da^a as were are subse- 


quent indorsees, unless it is 
shewn that each indorsee gare 
notice vuthiii a day after re- 
ceiving it; as if any one has 
been beyond the day, the drawer 
and prior indorsers arc dis- 
charged. 
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Pierson v . Hutchinson, 

• ^ > 

ri^HIS was an action hy the indorjsee a^inst the 
acceptor of a bill of exchange. 

TheAttorney fJeMeradinopenii^ the plaintilf’s case 
stated, that he should not be able to produce the bill, 
as it had been lost ; but he should prove that before 
the action was brought, the defendant had been regu- 
larly called upon for payment, and had been offered an 
unexceptionable indemnity. Accordingto the usage 
of merchants, he was thereupon bound to honour his ac- 
ceptance in the same manner as if the bill had still re- 
mained in the })laintiff‘s hands, and had been actually 
presented to him in tho usual form. It is laid down 
by Marim (a), that when an accepted bill is lost, the 
party to whom it is pay,ab\o should notify this to the 
acceptor ; “ and w4ieu the bill fa|ls due, and the time 
“ is come for him to go for the money, the party 
“ whicli had accepted the bill is not freed frqm pre- 
“sent paj-mentof tJie money, because the bill is lost; 
“ for though tho accepted bill be lost, yet he ^at 
“ accepted it is not ; Neither must the acceptor think 
“ this to be a sufficient answer for him to say, shew 
“ me my accepted hill and t will pay you, and such 
“ like flams, merely to make use of the money a little 
“ longer time. He may, in case of obstinacy, be 
“ sued at law for the money without the accepted 


•( 9 ) Mariu$ooRiI]i ofExebaoge, p. 19, fol. ed. 

“ bill. 


Friday, Jidy 7. 

Anactlaaat 

law canoot be 
maintained 
af;;ain«t the ar* 
ceptor of a bill 
of exchange, 
which fiah lost, 
after being in« 
dorsed, although 
R bond of 111 - 
demnity has 
been tendered 
to the defcodaut. 
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“ bill, and bfe forced to the payment thereof with 
“ costs and damages ; and therefore merely by reason 

of the loss of the accepted bill,, he can have no just 
“ cause or plea to detain the money beyond the just 
“ time from th4 right party who should receive the 
“ same.”. Marius then goes on to say, that for this 
purpose the party entitled to payment has only to give 
bond or other reasonable writing to the cont(*nt and 
good liking of the party that did accept the bill, and 
suchas in reason he cannot refuse, engagingto savehim 
harmless from the accepted bill which is lost, and to 
discharge him from the sum therein mentioned against 
th(' drawer .and all others in due form. — Therefore, if 
it should appear in the presentcase, tliat the indemnity 
offered was such asin reason the defendant could not 
refuse, the production of the bill would bodi.spensod 
with, and tlie acceptance being proved by secondary 
evidence, the plaintiff would be entitled to a verdict. 

H 

Lord Fllenborough. — If the bill were jiroved to 
be destroyed, I shoidd feel no difficulty in rcoeivijig 
e^idt^uccofits contents, and directing the jury to find 
for the plaintiff. Even on a trial for forgery, the de- 
struction of the instrument charged by the indictment 
to be forged, is no bar to the proceedings. I remem- 
ber a case before Mr. Justice Duller, where the pri- 
soner had’destroyed a bank note he was accused of 
having forged, by swallowing it. He was acquitted 
on the merits : but the learned Judge who presided 
held, that he might have been convicted without the 
production of the bank note, and this doctrine was 
approved of by the %vhole profession/ Here, however, 

the 
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the instrument is not destroyed, tt is lost after 
being indorsed by the payee. It may now be in the 
hands of a bona fide indorsee for value, who might 
maintain an action upota it against the defendant. 

This brings it to the indemnity. J&ut whether an 
indemnity be sufficient or insufficient, is a question 
of which a court of law cannot judge. There are 
dicta to be sure, that upon the offer of an indemnity 
the indorsee of a lost bill may recover at law; but 
these are so contrary to the principles on which our 
judicial system rests, that I cannot venture to pro- 
ceed upon them. Since the plaintiff can neither pro- 
duce. tlie bill nor prove that it is destroyed, he must 
resort to a court of equity for reli<*f. 

The Atforvey-General said they could shew that 
the bill had been discounted for the defendant’s ac- 
commodation, and that money had come into his 
hands; but Lor(J Ellenborcwoh observed, that 
would not alter the case ^ for if the plaintif}' were al- 
lowed to recover on the money counts, the defend- 
ant might still be compelled to pay the same sum 
a second time to a bona fide holder of the bill. 

Plaintiff nonsuited. 

The Altorneif -General, Holrotfd^nd BoUand, for 
the plaintiff. 

Garrowjov the defendant 

£Atton)iM, Smith md Sh*rito»i'i 

hi 
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; 1809. 



PlEftSON 


V* 

Hl’TCillNSON. 

¥ 


* In Hart v. Ring, 12 Mod. 
310, which was an action against 
the drawer of a bill of exchange 
which had been lost after it was 
protested, Lord Holt is stated 
to hare ruled, that the plaintiff 
was intitlcd to recover, on prov- 
log an acknowledgment by the 
defendant that he had drawn 
the bill. Bat from the report 
it does not appear in what cha- 
racter the plain till sued, and as 
there is no mention of any in- 
demnity, it IS probable that the 
bill had never been indorsed. 

In ExparfeGreen7C(^^ 6 Vcs. 
dun* 81^* liOid Ecdok, O.said, 
<< When 1 was Chief Justice, 

I tried an action in the Com- 
mon Pleas upon a bill alleged to 
be lost, which had been pre- 
viously indorsed by the payee. * 
An indemnity was ofibred by 
bondj bat'l nonsuited the plain- . 
tiff. The counsel objected 
strongly on the oiler of indemnU 
ty. But ,1 never could under- 
stand by wbat authority courts 
of law compelled parties to take 
the indemnity.” 

If the bill when lost was not 
indorsed, and constpqucntly no 
good title can be made toi^ 
there seems no reason why nn 
action at law may not be l^ain^^ 
tamed upon it, as iii the case 
of a lost deed. — And it ^ has 
been determined that If a ftU 
when lost had only a special in* 


dorsement upon It, the indorsee 
may recover at law without 
producing the bill* 

Long UMi others v. Bixilk^ 
Guildhall, 13thDecember, 1805, 
Cor. Lord £ti,]i,KBOiiouGH. 

Action against the Dc^ndant 
as acceptor of a foreign bill of 
exchange, drawn by one Alvez 
paj able to his own order, and 
specially indorsed by him to the 
plaintiffs— Lucos, clerk to fainter 
andKuye^ proved that he carried 
the original bill to the Temple, 
to enable one J ones to compare, 
it with the allxdavii to nold to 
bai!, and having done so, and 
iaki n a correct copy of it, put 
}ti>in(o his pocket book, which 
was stolen on his return home* 
Jonei pfoved that the copy pro- 
d'aced was correct, and that AU 
vez^ the drawer, had indorsed it, 
specially to the plaintiffs. ^ On 
this evidence the plaintiffs had 
a verdict. 

Another distinction may per- 
haps be taken, with respect to a 
bill indorsed in blank, and lost 
after it has become due* As the 
finder could not in that case give 
an effectual right of action even 
to an indorsee for value and with- 
out notlee it may be thought 
that the acceptor cannot insist 
npon an Indemnity, aud that the 
interference of a court of equity 
Would bo udnecessUry; but as 
(he plaintiff would make out a 
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prim^/ade o^we by provmg the 
acceptance and mdorsement, it 
might be hard to e^pobe the ac^ 
ceptor, after payment of the bill 
withont any indemnity, to the 
hazard of sheviiiug by legal evi- 
dence that the bill had been lost 
after it became due- 
It seems extraordinary that the 
provision of 9 <110 3. c. 17. 

§ 3. comcuning the giving pf 
another bill of exchaego in the 
place of one lost, should never 
have been extendca by the legis- 
lature beyond the case of the 
dra^^cY of aniniaud bill, — above 


the ralue of ^1. — payable at 8 
^ certain time after datp**expre^sed 
tobeforTalne recrnedr*andlost 
within tho time limited for pay- 
ment.— The 0 & 4 Ann. c, 9, 
having given the like remedies 
on notes as were then in usc on 
inland bills^ may be considered 
as having extended it to tln^ ma- 
ker* of pron i^soi r notes of a like 
deseiipiion. 

As to tho mode of proceeding 
to enlorct payment of a lost bill 
in equity V id 1 Ves. 341 ^ 5 

\ es. Juii. 338. 6 Vcs. Jun. 

812. 


1809. 


TitasoK 

UuTcuixsoir# 


Mines v. Sculthorpe. 

• • 


Saturday, July 


"irNDFiBlTATUS as< niupsit 'for goods bargained 
"7 and aold ; and foi !>obds sold lo d. f< lalaut, and, 
at bis roqnest, debveied to one (Jttil Mith 

tlie usual monoy counts. Plea, the general issue. 

links, a retail shopket*j)er, applied to (he plain- 
tiir, a holcsale. dealer, to lie furnished with a quan- 
tity of cheese in the way of his trq,de, and refeired 
him to the defendant as a person who M'ould be ac- 
countable for what should be sent. The plaintiff 
thereupon wote a letter to the defendant, requiring 
to kno iv whether he consented to this. The defend- 
imt returneil the fpljpjw^ig 

'.t-.'V JS . * 


If i^.b} anra- 
t^n guarantie 
undertake 
to J. to answer 
Jor the payment 
of goods to be 
sent by bim to 
C, J, raunot 
maintain indebi- 
tatus assumpsit 
agaiobt B, for 
the price of 
goods Bent to C. 
acroidingly, but 
mnbc declare 
specially on (hr 
guarantie. 
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I 80 P. 

Mines 

SCULTU0RPE» 


” Sir, * 

IN reply to yours of yesterday respecting Mr. 
Hick!<, now inform you, I will answer for the pay- 
ment of good.s sent to him to the amount of lOOh 
for six months. ' Hope, after that, you will not think 
it necessary for me to be longer accountable, as you 
will, of course, become well acquainted with his 
manner ofdoinii: business, and that that, as well as 
his payments, will be quite satisfactory. I am, &c.” 

Goods w t re accordingly supplied by the plaintiff 
to Hicks, for the value of which the present action 
was brought. 

Garrow ami Lawes for the <Iefendant contended, , 
that under these <'ircuinsianc(’s indehilalus assumpsit 
would not lie, and the plaintiff ought to have de- 
clared specially upon tin; gnarantie. The goods 
were not sn.-id (o tin; defendant; Itut to Hicks, He 
was the peal <lebtor, and tlie other wasoulya surety. 
There was no dc'bt or duly, therefore, on the pan 
of the di fendaul, in ennsideration of which the law 
raised a promise. 'Flu- declaration should have 
stated, that in consideration that the plaintiff would 
deliver the goods to Hicks, the defendant undertook 
to guarantee the payment of them. 

The Altorney-Gencral, contra, argried, that as the 
defendanthad undertaken to nwsM-'cr for the payment of 
goods sent, there W'as a contract of sale wiihhim, and 
the price of the goods so sent was a rfeif for which he 
1 was 
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ai'/ 

was liable, and for the payment of wliicli the law ■ *809. 

raised a promise. According to the contract be 
tween the parties, the cousiiieration moving: from the v. 
plaintiff was executed, and the breacli of the d(!- Scultuorpe. 
feudant’s undertaking lay in the nt)n-|>aymeut of 
money. Therefore, Indebitatus assumpsit was the 
proper remedy. 

Lord EtnEKBOROUGH. The goods w( rc oerhu'ie 
ly sold to Hicks. The defendant’s undeiiuking is 
collateral, and ought to have been declared on spe- 
cially. 

riaintiff uonsiiih'd. 

The Attoruey-Gencral and ^larryalt for lii«' jdain- 
tiff: 

Garrotv and Lnw.fToi^thefh.'fendaii! 

(AttoruisSj RtU ^ u ffbutn.) * * * 


See all the cases upou this* subject, cuikettitl iiaii eonifiK'jLtetl 
ypoHj 1 Williams’^ Saunders, 211. (%} 


Vor.. IT 


Q 


SxOOK 
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July lO* 


Snook and another v. Davidson and 

ANOTHER. 


A merchant, 
at ditlffent nines 
employs r., an 
ii^uniiue broker 
to eiiVct policies 
of iimuiaiK c ^or 
him ; < with- 
out (oniui* 
remcv einp*o \3 
li ,a)i >tiiei iiiNur- 
anre hiokei, to 
effect these poli- 
cies iiifoiuini^ 
him that th^y 
Were for a cor- 
respondent itt the 
couutrv : U, gets 
the polo les ef- 
fected 111 /'s 
name, and deli- 
's eis them all, 

€\i -'pt one, 10 
(\t i , becomes 
baiikii^pt, with- 
out h-iviu^ paid 
W, AU^ p irt of 
the pre lujvmiN, 
and /. Ik in ’in- 
debted t<i his Pi- 
tilel) v-ond the 
amount —Jield^ 
t!t ii li h id not 
a li 1 on the po- 
1 k ’ ht ih tamed 

toi tlKvieiui.il 

hJinei due to 
hui trom C , 
and that A. 
could maintain 
trover for tins" 
policy ag iinst 
ii , after tender- 
ing him the pre- 
miums and rout- 
mission due 

luni* 


tJpROVllR for a policy of insurance. 

The question was, whether the tlefenclants had a 
lien upon this polii'y for the general balance due to 
them from one John Carter ? 

In December 1808 and January 180.0, the plain- 
tiffs gave instructions to Carter, an insurance' bro- 
ker, to effect several policies for them. Carter, in- 
stead of doing so hiniself, without their consent or 
knowledge, employed tht' defendants, who are like- 
wise insurance brokers, , to effect the policies. He 
told thedefendantfj, thej were foi*a com'spoudent in 
thc.comitry, and it ajips ared from the policies them- 
selves, which he delivei’etl to them, that they 
for the plaintiffs, as they wore all fdUd up in their 
nanus. The defendants got the policies underwrit- 
ten, and advanced Ihepiemiums; nopart of whirhhas 
yet been repaid to them. Allthcpolicies weredelivtr- 
0(1 to Carter, except that on which the action was 
brought. *■ 

In January 1809, Carter was declared a bsinknipt. 
The plaintiffs were then indebted to him in a larger 
sum than the balance due from biirf»to the de- 
fendants. ' , . , ‘ < 


Befoi’e 



3t9 
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Before tlie coinnieuoeinent of the action, tlieplaiii- 
tiff-J tendered the defendants I7l. 6s. Od. the amount 
of premiums and commission on the policy in ques- 
tion; but the defendants refused to deliver it up, 
uhIckSs the balance due to them ft'oih Carter were 
completely satislied. 


1809. 

Snook 
and aaotlier 

Datiosow 
and another. 


Pa;7rforthe [tlainliffs conf ended, on the authority 
ofMaanssi;. flenderson, 1 Eas(, .33.>, that the de- 
fendants could have no lien on the policy for their ge- 
neral balance. The princijtle laid dov/u in that case 
was, that wherever tite broker has notice that the 
person who employs him is himself an agent, the 
rights’ of the principal shall not be aftected by the 
state of accounts between the other two ; and it was 
there held tliat an Eupjish subject, in time of war, 
informing the broker that the property insured was 
iieutral, was a sufficient indication to the broker that 

j % 

the party acted as «^e«taud not on Ins own account. 
Here Carter expressly tob\ the defendants tl\at these 
policies were for acorrespondeutin the country, and 
the plaintiffs’ naio'es actually appeared upon the face 
of them. 

Garroiv contrtty insisted that the case of Maanss v. 
Henderson differed essentially from the present. 
Here it appeai’ed that the assured had not paid the 
premiums to any one, and they could sufler no incon- 
venience if called iqmn, while these premiums were 
still due to some one, to pay them to those by whom 
they had^’tually been disbursed. Carter might be 
presumed to have an authority to eflfect the policies 

Q2 through 
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1809. 


Snooic 
and atiolber 

V. 

DAvinso’i 
aud another. 


through the medium of aiiotht'r hrokfT, if he could 
not do the hnsiness liimself. The plaiatitfs having 
<‘njoy<'d tlie benefit of the labour and money of tlio 
defendants, were; bound to pay them what was due 
upon all the policies, and if they paid this to the de- 
fendants, it was clear they could not be again liable 
to the assignees of Carter, vvhieli was tin* propiT 
rule for deciding the question. 


Lord Eclenborougii. — ^I'ho’e is no privity b<'- 
tvveen you and this part}. A sub-agent employed 
as the defendants were, cannot acfjuirt' the broker's 
general lien. 


Verdict for the plaintiffs. 

« 

a. 

Park and Abbott for the plaintifL, 

fiarrow and Gmelee for rtu' dqfeudants, 

« 

• * • (^\ttornies, Afthisoit j 


According to the principle 
of George v, Claggett, 7 T. tt. 
359. if the agent acts under a 
del credere commission, and di- 
rects policies to be effected as 
foi himself, the bftiker would 
be entitled to retain the policy 
in his hands, or any money re- 
ceived from the underwiiters 
upon it, for the general balance 
as between him aud the agent. 
“WMi ere the agent has not a del 
tredcre commission, it does not 
seem expressly determined, how 


far he can give the insuranre 
broker a general lieu, by con- 
cealing his piincipal ; but rea- 
soning from analogy, it may lie 
concluded, that without sonic 
special aulhority, the agent can- 
not convert the policy into a 
pledge or sccirity for a debt 
due from himself to a third per- 
son. Vide Grove v, Dubois, 
1 T. 11. lU. Daubigny v. 
Duval, 5 T. R. 604. Mackenzie 
V. Scott, 6 Bro. P. C. 280. 


Parkis.' 
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Parkin v. Dick. 

a 

nr^HIS was an action on a policy of insurance at 
and from London to the siiip’s port or ports of 
discliarge in the Brazils. By a memorandum at the 

bottom of the policy, the insurance was declared to 
be on goods by the Little Jean, as sliould thei’eafter 
be <leclared, each package to pay average the same 
as if it were separately insured. 

■ . ’V, 

In the sjiecification of interest on the back of the 
polic:y were the following articles; 9 anchors, 22 
grupnetls, 7 cables, 20 coils of cordage. 

'I'lie sliip was captured on her outward voyage by 
a squadron of Pr^nch frigates. 

# Os 

Tlie Attorney-General for the defendant contend- 
ed, that the insurance was illegal and void. By 33 
(jt. 3. c. 2. his Majesty was authorized to prohibit 
the exportation of all naval stores without alicence; 
and byan Order in Council, dated 22 Deceinber 1807, 
such exportation was .prohibited for a period com- 
preheuding the voyage in question^ Therefore as it 
could hardly be contended that anchors and cables 
were not naval stores, unless the plaintiff could pro- 
duce the king’s licence for exporting them, he must 
be nonsniled. 

Q 3 Garrow 


n -, 

• 

Policy from 
iiOiitIun to a fo* 
reign port, “ on 
goodd us should 
thereafter be dc- 
flari'd, each 
package to pay 
average, th**. 
same as if it 
were separately 
insured.” A 
small quantity 
of namd Uores 
^vas afterwards 
mentioned in titc 
spoTiticalion of 
interetf, and ex- 
ported in the 
\essrl with thr. 
otlin good^ in- 
sured, without a 
Jieence, contrniy 
to cl proclama- 
tion until orized 
by 33 G. 3. c. 
Held, that the 
policy was cn- 
lirelv viticated, 
and that the as- 
sured could not 
recover for that 
part of (he good! 
the exporlaiioa 
of which w ai 
legal. 
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Parkin 


V, 

Dick. 


Garrow cmlra, insisted that even suppoeing^the 
act of parliament to have been violated, howevet the 
exporter of these articles might be liable to a penalty, 
the policy was not avoided, as the act coutained no 
clause (such as was inserted in the convoy and slave 
trade acts) to prohibit or ennui insurances ori voy- 
ages undertaken contrary to its enactments. — At 
any rate, this could only be a question of quantum. 
The articles nbich came under the denomination of 
naval stores formed but a \ery trifling part of the 
cargo ; and it was expressly provided by the policy, 
that ei^irh package should jiay aierage, the same as 
if it were separately insured. The insurance, there- 
fore, nas clearly good for all but the prohibited ar- 
ticles. In the late case of Law v. Hodgson (flf)npon 
the sale of bricks, Mr. Jn«tue Le Blanc asked if 
flf/the bricks were under the statute \ loasure; there- 
by clearly signifying, that tm* so many as were not, 
the plaintiff might b-ive recovered. If there were 
diffeseut' shippers of good»ou board a general ship 
who protected their respective interests by seveial 
policies, all these policies could not be renuered void 
by one of them being upon naval stores. Fo here 
it must be taken a.s if there were separate policies 
upon each package ; and, with the exception of a 
few articles, the assured were entitled to their stipu- 
lated indemnity ffom the underwriters. 


liOrd Ellenborougr. — The objection is fatal. I 
have got a clause declaring policies on prohibited 


(a) Auteur, 


voyages, 
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voy%f», introduced into acts of parliament^ for 
purpose of wai*ning the public. But it is clearly un- 
necessaiy. The illegality 6f such policies is a con- 
sequence of law. Nor can I separate one part of 
the subject matter insured from the residue. It 
may be a hard case if only a small quantity of naval 
stores be included in a cargo which is insured ; but 
the smallest iiuantity renders the adventure illegal, 
and I have no scales to weigh degrees of illegality. 
This contract is entire, and is whdlly void. . 

Plaintift' nonsuited. 



DnK> 



In the ensuing term, l-’^addy moved for a rule to 
shew cause why tlip imn&uit should not be set aside ; 
arguing, that the insurance was valid as to all the 
goods, except the naval stores, which constituted but 
a very small part of the cargo^ that ll^ie case u^as 
like that of a bond couditioncd for tliq perfoyinance 
of some covenants that were legal and some that 
were illegal, where the obligee may still sue for tlie 
penalty upon the breach of any of the legal cove- 
nants; that Ihe legislature, by euacUug th^l the 
shipper should forfeit treble the value of the naval 
stores exported, affixed a specific penalty to a vio- 
lation of the act, but did not avoid^all policies upon 
the voyage ; that if a policy upon a large cargo of 
lawful goods hereto be vitiated because a small quan- 
tity of iiayal stores was put on board, a penalty might 
be inflicted infinitely greater than the legislature in- 
tended ; and that in the present case the defetidant 

Q 1 ^ was 
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1809 . tvas estopped from taking? the objection, a.s the policy 

informed him of the nature of the iroods. But — 

PAIIKKV 

Die*. The CoiiKT said, it bi'iug rendered illegal by the 
act to sail with anjMjuantity of naval stores on board, 
without a licence, all collateral contracts were im- 
pliedly forbidden, and vacated if entered into: that 
the policy could not b(> applied to the otlier good.-., 
tlic voj^age being unlawful and the contract entire ; 
that the hardship was not a greater than in the case 
of smuggling; that the nndei writers did not know 
vvhat the goods were wlien they underwrote thept)- 
liey, and if they did, might have pro.sumed tJiat the 
plaiatitThad obtained a licenee ; that the siiip was 
liable to -be stojiped on account of the naval .stores 
on board, whereby the risk was greatly enhanced ; 
that the as.surcci hud broken an implied warranty, 
not to put any thing on iioarij the ship wiiich would 
render her liable to Jic seized or detained ; and that 
to allow -llie question to be* further discussed might 
occasion doubts upon points of law which it was of 
importance. that the public should consider as finally 
settled. 

Rule refused. 

Gnrroiv, Topping, and Taddy for tin* plaintiflT. 

Tlic Atlorney-igieneral, CJarrotv, and Marry al for 
the defendant. 

m 

[Attornies, Palmer Tomlinson ^ and Bluni Bowman, 


(a) Vide Johnson v. Hudson^ H East. lijO, Gremare Valon, 
ante 144, 

Stirlinq 

/ 
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SriRLiNO, Bart. v . Vauohan. 


Thursday, 
July 13. 


AV'.is an action on a policy of Insurance cf- 
ft ctcd by the piyiutilF, for hiinseif anti others 
conccrnccl or as aj^eut, on the prize ISit. .3, (the 
Ps Incessa) at ane froii) Monte Video to a port or 
ports of discharge, in tiie United Kingdom, valneii 
at dOOO/. as jin- W. B.’s letter of the iOth Se])teni- 
bl!r.’’ I’bc first count stan-d the interest fa be in 


The rjiptors of 
properly in a 
coDjuiiit expe- 
dition by tiio 
uavN omliirtoy, 

:i 20 1 11 it a fortress 
oil L!:e land, 
sinc e iii (i, 
f . 7 d lilt ve an 
iiiPU'-nhle iiilcreH 
before condem- 
nation. 


the Kjng, and that the iiu.;;iance was made for his 


use and benel'd. The sei.ond eoiint laid theinlerest 


to he in “ tlie Hag and general oflicors and coin- 
nianders, ami other ollicers, seamen, marines, and 
sohliers, acting Oil aoonjnucf expedition of the navy 
and army, (amongst others) against a ce rtain tbrtress 
upon tlie land, to \\ \% ).iu; fortress of iJ/oA'i'c Video." 
A third count alll-ged that the was not, a 

ship hdonging to his Mujesty, or any of hii ^nhjetls. 
The loss was averred in all to have happened by 
the perils of the sea. 


The Princessa was a prize captured at Movie 
Video, when that place Avas taken by the expethlion 
under General Sir Samuel Auchmuly and Ib-ur Ad- 
miral Stirling. The insurance aws effected in eon- 
sef|u<nice of a letter received by the plaintiff from 
William Blacker, and signed by him for. himself 
and the pthcr prize agents appointed by the coin- 
niamh.Ts of the expedition to act on behalf of all 
intorcstod in the ca]>ture. 


On 
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V. 

VAUfcH4iV. 


On the 10th of Sept. 1807, (he Princessa, hai>iog 
been fitted up as a transport, sailed from the ‘irrer 
Plate, trith the fleet for England, T^der the com- 
mand of Admiral Murratj, She cxpcrienoed stormy 
weather, and ‘on the 23d of tlie month sl^e Was 
obliged to make signals of distress. Admiral Mur- 
ray sent persons on board to examine her condition, 
and upon their rejwrt he withdrew the troops she 
carried, together wdth lu'rcrew, (o other vessels, ’and 
abandoned her and her cargo upon the ocean. She 
was never seen or heard of allerw'ards. 


r* 


Park insisted that the plaintiff could not recover, 
as the insurance had not been effected by order of 
any one wdio had an insurable interest in the prize. ^ 
According to Lueena v. Cimrford tliere was 
such an iutere 4 in the crown ; but stdl ii w as neces- 
sary that the insurance shynljl be efiected by some 
one authorized by lijs Majesty, fn that case, Mr. 
JSosc.had proved that the Dut<’h prizes were insur- 
ed by an order from the Treasury, Perhaps it 
would be euougli if the insuyauce were recognized 
and adopted by his M^esty’s government: but here 
there Vas no evidence of that sort ; Blanker was. 
merely the agent of the captors, and the actioh was 
evidently brought for their benefit. The question, 
therefore, was red^iced to tlijs, whether they had an 
insurable interest at the time yvhen tlie policy was 


(fl) 3 llos, & Pul. 73. % Neiv Rcp» 269. 

' effected? 
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effected ? and it was clear that they Had not beftiro 
condeintiatioii, winch did not take place til I loh|^ after. 
Previous to that they had only a remote hope of ad- 
vantage, which might easily have been defeated. 

Ellenboroogh.— By 45 Geo. 3. c. 72. it 
is enacted, that in conjunct expeditious of the navy 
and army against atty fortress upon the land, pro- 
perty taken thereat shall be divided among the flag 
and general officers, other officers, seamen, and sol- 
diers employed, in such proportions as his Majesty 
shall fix, or the comniaiMlers shall agree upon. The 
captors of the property taken at Monte Video, thcre- 
foie, had an msurabh' interest in it from the moment 
ofthecajiture. Antecedently to the passing of thatsta- 
tute, the nav 7 had an flisurableinterest in prizes taken 
at sea bcfoi e ( ondemuation («) ; and t he navy and anny 
acting 111 a joint expedition against a land fortress, 
are now placed oh tlie same footing. The plaintiff 
might possibly recover on the count which lays the 
interest iii his Majesty. It is the duty of every sub- 
ject to protect the property of the crown; and an in- 
surance (“fleeted by order of the agent appointed by 
the commanders of his Majesty’s forces, raaypferhaps 
be presumed to be authorized by the crown. But 
on the second count there^cSji be no doubt. A rea- 
sonable expectation of profit has been held to be an 
insurable interest ; and here the right of the captors 
could only be defeated by the crown restoring the 

S (a) Le Crav r. Hugjien, Park, 3S8, Gtk edilicm, Manhall, 108. 
Bopbm Vi Bell, 8T. R. 154 . 

I 2 » property 


1800 . 

SuUU>4r 

V, 

V iuaiuif* 
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Stirling 

Val’ciun. 


Thi* sfnfencc of 
the Court of 
Admiralty con- 
drmninj§; certain 
goods as captuf' 
#‘dfrom the ene- 
my, is conclusive 
evidence that 
they were so 
captured* 


property fakdi to the enemy. The captors had. pos- 
session of the subject matter insured, and a well 
founded expectation of the whole being distributed 
among them. Therefore, a policy , to protect tlieir 
interest in it, not a mere wager, but must be con- 
sidered a fair and valid contract of indemnity. 

V\u’diet for the j) Iain tiff. 

The case afterwards earne before the (]ourt, <»u n 
rule to shew cause why there slioii Id not be a m;w 
trial; when the Judges, without giving any opinion 
on the question, how far the insurance could he con- 
sidered as effected on account of his Majesty, all 
agreed that the captors had an insurable interest 
before condemnation, and that the verdict ought 
clearly to stand on the' secoml, count («).' 

Another action was tried on a policy on goods on 
board the same shij). The cargo insisted chielly of 


{(i) But Avhere a ship is taken 
by an English cruizer, after , a 
proclamation by the king to^dc* 
tain and bring into port all res., 
scls of the nation to which she 
belongs, and before a declat'a-* 
iion of hostilities against that 
nation, the captors hare not 
\ipon the commencement of hos- 
tilities an insurable interest in 
the prize, as they cannot claim 
it of right, and if the crown 
make a grant in their fa?0ur of 


the whole or any part of it, this 
would be altogctlier ex gratia, 
llouth V, Thompson, 1 1 East 
428. If it be stated in a case 
reserved that the insurance was 
on account of the captors^ this 
precludes the consideration who- 
thcr a count in the declaration 
ifcan be sustained, averring the 
iintcrest to be in the crown, and 
jthe insurance to^bc made on ac. 
/^couut of his Majesty. • Id, lb, 

t JesuiCs 
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Jesuit's lark, which in reality had not ^leen captured 
at 3 Jonle Video from the Spaniards, but exchanged Snliisa 
with them -for articles which were. However, by a v, ' 
tiocrec of the Admiralty Court, (he whole cargo was VAutjaAic. 
condemned as prize taken at Mont*- Video, and 
Lord Lllenhokocgh held this conclusive evidence 
that it was so, in support of a count laying the in- 
terest in the captors. 

Th<‘ plaintiff recovered. 

The Atforneij-General, Garrotv and Taddy, for 
the jdaintiff. 

Park, Marryatt, and Carr for the defendant. 

[Atfoiaict, ^ Carfitld^ anJ Kane ^ FrhhJielJ,] 


T 


Rex V . Fredeuick Pollman, John Keylock, 

Sarah Harvey, and John Watson. ■^“b 

T HIS was an indictment against the defendants a conspiracy to 

1 • 1 1 11 1 ' 1 1* 11 I obtain money by 

which charged that tliey “ftnlawfally and cor- proiuriupfrom 
ruptly did meet, combine, conspire, consult, consent, Tr™^ur> iheap- 
and agree among themselves, and together with divers jl^dn *^110^0”- 
otherevildisposed persons to the jurors unknown un- 
lawfullyandcoiTuptlyto procure and obtain, receive, 

have, 
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1809. have, atid taL“, to wit, to the use of them the said F. 

P., J. K., nud S. II., and of certain other persons 

' V. to the jurors likewise nnknoivn, a certain large sum 

a^d othen Ji)ouc'y to wit, the sum of 2,000/. as a cojiipi il- 
an 0 tn. reward fo/ an appointment to be made 

by the Lords Commissioners of the Treasury of our 
Lord tlie King, of some person to a certain ohicc 
toucliing and roneorniug his Majesty’s custoi{'« ; to 
wit, the olfice of a coast waiter in the Port of Loudon, 
through the corrupt means an<l procurement of tliem 
the said F. P., J. K., and S. H., and certain otlier 
persons to the juiws unknown ; the said ofiice^hen 
and there being an office of public trust, touching 
the landing and shipping coastwise of di\ ers goods, 
liable tp certain duties of customs.” The indictment 
then went on to slate various overt act.«t in further- 
ance of the conspiracy. There were several other 
counts, which all laid the conspiracy in the same way. 

Espinasse for the defendant P oilman, proposed to 
argu^, £hat the indictment was bad on the face of it, 
as it was not a misdemeanor at common law to sell 
or to purchase an offitp like that of coast waiter ; 
and that however reprehensible such a practice 
might be, it could oidy be made an indictable of- 
fence by act of parliament. 

Lord Ellenborougk. — I f that be a question, it 
must be debated on a motion in JtrreStof judgment, 
or on a writ of error. Bntafter reading the cascof Rex 

v. Vaughan 
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T. Vdu^lian in liurrow (a), it will bewvery difficult 
to thnt the offence charged in the indi^tnient 
is not a misdemeanor. 

€!no8E, J. in passing sentSnde, likewise observed 
that there could be no doubt that the indictment was 
sufficient, and tliat the offence charged was clearly 
a misdemeanor at common law (b). 

It appeared that the defendants Pollman, Key- 
lock, and //rt/w^hadenteredinlo anegociation Avith 
one Messe, to procure him the office mentioned in 
the indictment for the sum of 2,000/. which they had 
agreed to share amongst themselves in certain sti- 
pulated proportions ; but although this money was 
lodged at die banking house«of Sykes, Snailh, & Co. 
in which the defendant .Wotson was a partner, and 
he knew it Avas to be paid to Polhmn ami Keylock, 
uj)on Hesse's apppintiAent, there was no evitlence to 

sheAv that he kneAv tliat Sarah' Harveu was to have 

• *" • • • 

any part of it, or that «ne was at all implicated in 
the transaction. 


{a) 4 Burr. 2494. in which a 
rriminal information was granted 
for offering the Duke of Graf- 
ton, then first Lord of theTrea« 
aury, the sum of 6 OO 9 I. as a 
bribe to procure the reversion 
of the office of Clerk of Su- 
preme Court of the Island of 
Jamaica. 


(b) Vid. 3 Inst. 447. 1 Hawk. 
P. C. c.d7* \Stockweli V, North, 
Noy, 102. Moer, 781. S. C. 
Rex;, t! Beale, 1 Bast, 183. 
Rex. Tr Southerton, 6 East, 
12 a. Rex, V. PJfillips, 6 East, 


Lord 


1809. 

llfeX 

V* 

PotLMAIt 
k others* 


An indictment 
agduist A., B., 

C. , and 1 ). 
chniged, that 
the} foii^pired 
togrther <0 ob*. 
tain, ** VIZ. to 
the use of them 
thefcitid A., B*, 
and C. and cer* 
tainolhei per- 
sons to the jurom 
unknown a 
sum of money 
for procuiiiig* an 
appointment 40- 
der governmeut. 
It appealed that 

D. , although the 
money Has 
lodged in his 
hands to be paid 
to A. and li. 

M hen the ap- 
pointineut was 
procured, did 
not know that 
C, H sii> to ha> e 
any pait of it, or 
\Vd 3 at all impli- 
cated in the 
transaction, 
rield, that the 
averment C(»n-^^ 
cerning the ap- 
pluation of the 
iwonc} Has ma- 
terial, though 
coming undei a 
vlz^ aud that 
as to IJ. the con- 
^pl^a^y vras not 
proved 43 laid. 
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Rh\ 


V. 

POLMAN 
and others* 


Lord Ellrnhorouc.h threw out a doubt whether 
as to Walson the indictnioit was supported by the 
evidence, 

« 

The Altornny-Gaieral contended, that the words 
in ilfUklis coining under a\idclicet, might be entire- 
ly rejected, 'riie sense would be complete without 
tlieni. The indictment would then run, that the 
defendants conspired together to obtain a large .sum 
of money a.s a con.sideration and reward for an ap- 
pointment to be made by tlie Lords Commi,-».sioner.s 
of the Treasury. This was ihe corpus delicti. The 
use to which the money might be applied was whol- 
ly imraaterial. The offence of conspiring together 
would be coinplch-, however the money might be 
disposed of. Therewas no, occasion to stati* this, 
and the averment might be treated a.s surplusage. 
►Suppose the maimer in which the money was to be 
disposed of had been unknoVvn, yvould it have been 
impossilile to convict those’ engaged in the conspi- 
racy? lint without rejecting the words, the variance 
w as immaterial. The charge iu the indictment had 
been substantially ma^e out as laid. 


/)«//«.* and Walton, of counsel for denied 

that the words could be rejected though laid under 
a videlicet, as th"y were material, and they w'ore not 
repugnant to any thing that went before. The ap- 
plication of the money might be of the very essence 
of the offmice. Suppose it had been obtained for the 
’ Use of the Lords of the Treasury, who were to make 

1 the 
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tlie appoititiiiout: Would not (liis])o nrinnch jjroatrr 
rrime than if the money bad been obtaiiiod tnr the 
benefit of a pubiie cbarify? — lint if llie wortis uere 
rejected, tlien the ^anance \^a,s more j):dp:!ble. In 
that cane, tlu're Ix'iufj no mention of liny persons to 
whoso use the money was olifiained, the necessary 
presumjttion was, that it was obtained to tlie us(‘of 
the defendants themselves. The evidence slicwed, 
howevei, ‘hat Ifaisoii was to hnv'e no jiartof it, and 
that he was utterly iftoorant of the manner in winch 
it.vv^as to be distributed. 

Loyd J'iLt.FA’nonoi'OH. — There ran be no donbi 
that the indictment mii>ht havel)e(‘n so divw!. as to 
include Wutsou. in the conspiracy. Even if the man- 
ner in which the mouay waslo be applied was un- 
known, this might have been stated on the face of 
tlie indictment, and then yo evidence of its applica- 
tion would have bei n reipiired^ The (piestiou is, 
whether the conspira'^y, ;is actually laid,' b'.',prpved 
l>y the evidence. J think, that as to IValson, it is 
not. lie is charged with conspiring to jirocure this 
appointment through lluMiie^ium of j\Irs. Jlanrt/, 
of whoso e.vistence, tor aught that appears, he was 
uttei ly ignorant. \\ hen a conspiracy is diarged, it 
must be chargt'd truly . 

• 

Ct arrow submitted tliat it was nceessary to prove 
tjiat each of tlie didciidants knew how the money 
was to b(‘ disposeil of, and that it was imough to 
shew that the destination of the money was as .stated 
in till' indictment — a tiiet of which all those engaged 
\0L. II. K h» 


ISO.Q. 



Kfv; 


2 .'# ^ 
Poi 

others. 




If :i bankci pci- 

Iiilts .1 ‘Mt*! I.t 
O I (* 

b)il ♦*»! dt bi. 

Itou t% In li paid 
«)vr ‘o' ' ')!< ipt- 
Iv ; "iji . i n 
ap. 

Il.ld 

int'i It.* in{i> be 

itid foi a 

roti |) idr\ 

Ultl ftlONO > 

opt lilt) 
milDJLLt'v 

atid to iiTfivt.* 
the nioiicy. 







CASES AT NISI FRIUS. 


1809. 

I ,, » 

Hlx 

POLLAI IX 

aud others. 


in tlio ronspiracy nnist bo taken to be cognizant, 
WalsoH, by engaging witii tiie other conspirators to 
gain tlie same end, bad adopted the m<'ans by which 
the end was to,beaeconiplis]ied. 

Lord ELLrA'noRoeoir. — Yon innstjiiove that all 
tlie defendants wer<‘ cognizant of tlie oI»ject of the 
conspiracy, and the mode stated in the indieiment 
by wliicli it was to be carried into effect. A con- 
trary tiocf rine wonld be e.vln mely dangerous. — The 
defendant IValsou must be accpiilh'd. 

Tln'otln r three d(‘fendants were found giiilly. 

The Altonieji-Gfiicr^ul, Garrow, ami llic/tardsov, 

for the prosecution. 

* 

Dallas, WalloH, Tlie f'ommon Scrjeatil, Laives, 
Espinassc, and Ga.sflec, for the dei'endants. 

< *■ • 

[Attordies, LichfnfO and Jubraij.] 


Now, hy stat. 40(», 3. c. 12^. 
^ 3. it is declared and enacted, 
Hint if any person or persons 
ihall sell, or bavgaiii for the sale 
of, or receive, havc^^or take, 
any money, fee, &c, directly or 
iiidiicctly, or any promise, Ac. 
for any othce, coinmission, place, 
or emplo)mcnt in the gift of 
the crown, or for any deputa- 
tion thereto, or for any part, 
parcel, or participation of the 


proiits thereof, or for any ap- 
pointr.ient or noniinatiou there- 
to, or resignation thereof, or 
for the consent or roicc of any 
person to any such appoinfment, 
nomination, or resignation; then 
and in every such case, every 
such person, and also every per- 
son w ho shall wilfullyand know- 
ingly aid, abet, or assist such 
perst/O therein, shall be deemed 
aud adjudged guilty of a misde. 

pieanor# 
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meanor. By § 4 and 5 it is made 
a misdemeanor to receive or 
take, or to pay or give* any 
money Qr promise for the solicit- 
ing or obtaining of oHices ; or 
to open or keep any house for 
transacting business relaliug 
tlicreto ; and § (>. imposes a pe- 
ualty of 60l. upon any person 
who shall publish, or procure or 
permit to be published, an^ ad- 
vertisement or proposal for the 
above purposes. And by 49 
Geo. 3. c. 118. any person pay- 
ing Of promising any money or 
l•e^^ard to promire lamself to be 
returned to serve in parliament 
shall, if not returned, forfeit 
1,0001.; if returned, ’vacate his 
seat, and be incapacitated to 
serve during that parliaincut^foi* 


the same place ; and the person 
recehiug such money or promise 
shall forfeit the amount, toge- 
ther with bool, and if au) pei- 
son give oi^promisc any on h n 
upon an^ express conlfiatt or 
agreement to procure the return 
of any person to serve in pailia^ 
ment, the jierson returned shall 
vacate his seat, and be inea[)a- 
citated as before; thepenon 
receiving the ortice shall lorfeit 
it, bcdisabb dtohold it, and iiu 
riir a penalty of 5001. ; and any 
person holding any oillce muler 
His Majesty, who shall give an 
oillce, appointment, or place, 
upon any fcucli ciprciv conlraU 
or agreement^ shall forfeit the 
sum of 1,000/. 


11 L .i. 

*.'*1 

PoLMvnv 
and otheis. 


Pvuj\ir/n;ii >,’a|se<>itsiNs. 


S.ifnuKiv, 
jui) |j. 


npiTfS was an ariion on a policy of insnvaiioo on 
ship and fn'i^iit, >al(i<'d at 1,200/, at and IVoni 
St. 3Iichad's, or all or any of the Western Islands, 
to England. 

The sliip met with vi'vy tempestuous wealln'r on 
lier oiitword AONutce; and wlnsi she an’i\('d af *S7, 
MicliaeTs slu* was so leaky that tin* crew vM-r*’ 
oblig('d to work at the pumps spell mid spell. She 

was 


Pol rev at and 
fioni //' ida/hl t f 
*•'/. htu 1 s, 

"i hr fehii) anrv' d 
their in NC^’V 
di: t‘>< li "lot: . 
ail 1 1’ iriii;- 

at ciLf ' ah()\e 

^ J iiou's in 

(! >11 M I a 

slonn/\ i"- hlowii 
(/III to SI 1 .iti'i 
vieikiM. I /lid 
Unit the polif/ 

Ml the lionie- 
vaid vova^r 
never attached. 
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P.VKMI-ii K 

V. 

CoL&I^S. 


wa"! tlirn qnile in an unfit stato to take in a cargo, 
and th<'ro being no harbour in the i.^land, she was in 
great danger from the storm, whieh still continued, 
in fact, after Ijing at anehor above 2 I hours, she 
was blown out to sea and was wrecked. 

Pur/c (or the jdaintift'eindejuh d, that the under- 
writers were clearly answerable for alos-.so hap- 
|K‘ning. Th<‘ policy l»('ii>g as well ns from, at- 
tached the nioinent (he ship cast am lior at Si. il/f- 
chael'i; and at any rate she had lain there 21 hours, 
so tied the outward risk had completely expired. 
The objection of want of sea-w'orthiness when pro- 
perly considered was witlioiit any foundation. The 
.‘•hip, on her arrival at xSV. Mich(u4\, wa • miiit to 
eonmienee the homt'w ard voyaige ; but this wa*. iin- 
iieeessary. It was enough if she was lit for tlie voy- 
age, when the voyage coihiueneejl. One state of 
sea-worthiness was feqiihed wdnle she remained at, 
and anotlier when shesaileil from, the place. This 
distinetion had Imen settled by Ijuid Kenyon («), 
and recognized by Ii|jtd Kilenborongb (/>). if it 
were not allowaal, tfio ])oheies on the homeward 
voyage would iu almost every iustanee be vitiated ; 
as it seldom happens that a ship on her arrival at 
the outward port^>v;.ut.s no repairs, Imt is in a con- 
dition immediately to take in the homeward cargo; 
If, in this case, the poliry on the outw nrd voyage had 

{a) ForljPi T. \V ilson, Park, (&) Uibbertv. Martin, Sitl. 
299 n. Mdr^h. IAS. Smith v. (\fter jW. 2’. 1808. 

Surridge, 1 L'p. 2 j. S. P. 

«, had 
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f'xpircd, aa<1 Uu’ (ir-lioy oi> Iho lioih/'wai\l voyas’c had 
not iittach'xl, Jiow a\,is i!k* sitip-owiior to .secure 
liiuibelf an iudemiiity diiriiig- (he whole course of tlie 
advoiitun' ? 


18C9. 


rARMU'na 

Cousins* 


Lord Fii.LHNBonouon.— What \U'ha\eto consider 
here is 3viu'tlu‘V tluMiuderwrilevs on Ihi'^ship, «/ arifl 
from Si, Michad's io be liable Ibr a loss 

hapjicniii^- in tin' manner tliat had been d(-‘.enbed ? 
And I am clearly ofopim.m, that llie_\ are no!. To 
be sure, M-hile the ship remains at the piace, a vtate 
of repair and equipment maj lie .siilficient, Avliieh 
Avould constitute urn'ea-Avorthiuess after the eom- 
incuemnent Of the Aoya«;e. ]iut Avhili' in port, she 
must be in such a eomlition as to enable her to he 
in rea-'Otiabh' sienntytill •^he is properly n paired 
and equippi'd for theAoyajre. She must IniAe once 
been«/ the place in good .safety. If she arriv,‘s at 
the outAvanl port so .shattered as to bea mere aa reek, 
a poliej on (he hom(A\ard a hyage never uitaeb.'s. 
Snell i 5 the pr'-^ent case. 1 do not remeVobt r :nq 
OIK' like it ; but tin j.iii'r'ph s on A'hiehit must be 
decided an' jK iieetiy AAellj^Jablished. 

Plaintitr '.K'U'niu'd. 

Park and Richardbon for (In' [ilaintifi’. 

The Altorncii-deiirral, Garros . Scarlclt, Purroiv^ 
and F. FoUvek, for tlu' di'lendant. 

[AttornioS, N^/ttitow/and 

In lUaux V, lliv London Chancellor Hardwicke si}? 
Astaranco 1 Atk. 5i8;Lord that a case came heforo 

R3 
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( vr vim s. 


1S09, \ Ilf «i Cluof fU (iiiiklJi^iIl, 

Vi.^p. 1^.- Ill H })i( h ji V .1^ lU ball (], In- 
i ' \kmi 1 1 1 fif a ui ft 0 it iii n^ai t<> ib/^- 

/an ni( 11 ( till Inst arrival of 
^ fh I ip it And it \ws 

liquid 1 1(* vvoids //i at i i d 
v\Li( 1 plad mi i'w iiiidn- 
s\m) I 111 \ du i ’ { tio not 
i i.d i\ ihoi^ ] lOin 111 th( 
ln>ok I )i it iin^ (lit fiuu < 

nhiti h { 1 f V on slup, a< iiu! 

fioniaSuj J'Joit, atfailus, 
ind ill i ^( < b n j dm bt tb it 
fiu III (id )u ii \ Old 

llaidw tlvfj <[uinlitd b}' (In* 

I ( f Pi f t/i / i y»( oustns^ IS to 

1)( oonsifiiid IS ( stdh)i<>bt(M iw 

II non j lie bubjtcl. But j f ilia, s 


it rniabf liivc been better to 
liaiL Jit Id, tl] it (he policy on tlic 
ho 'u wild V ( oiwnn m t s 

at lilt time v^Jlcn that on the 
outward lo^a^c c\piit.s Sup- 
pose a ship to anivc sife at (he 
ontvsaid poit, and (obeuicck 
id oi tapliiitd bf foie slit litis 
btf ii ri oorid 52 t hour'' in «;ood 
valtt)-, (lit cissiiud btincj // c 
ill I it 01 dinai Pfjpf ( iceft d dun i^; 
(his pfilod, Tii ly make tht ii 
ilcclum belwvtn (ht iiiideiwii- 
(i rs on (he oiitw lul or on (lu 
hoimuaid vo}a4e, and smut 
^ oidusi HI if not inpi'-fic l, in ty 
ail'- in imall) idjU Mngthtlos'. 


ISrdm fliv 
dulj I ). 


2^ n u 1 1 t 

ii V I i u not 

lx III I i( f d 
« II L I ir 1 ir 
at nil (4 II 
a M I'll It n I 
a lx 4 1 t 

jn I pri in 

at I 4X )4 ni^ 
ai H I lOI 4 1 

441(04 it» 


S( <ij 1 ( M In 

t * 

A SSt AlPsrrfoi < 1 nmiin ^Kdi on lln 'sc It of i2oo([> 
lol l M (tl y jMuJ, loi JMH't \ It (!,»'((! H ( 1 J \ ( (I, 
dii(l ( ii .in ( < onnl d l^]< ,i, ll>( Lt lu kiI 

'1 iin nt iH.n n i bn i pli< in u ( om i lln ]i ilaiu (‘ of 
tin <i( (ouiit \\lin li liad !i(( n iiinnji'i; lx Iwt ( n lln^ii.ir- 
ti( s itf\ M lai ' ( anil \Al 4 n !i ( onsivli d of m m lal 

(lionsiilid iN HI- < 111 |daiiitlirs Ctisi lx iiii; 0 ])( ucd 

l)\ llx Allo/ji tj-daniid. 


ItOid Til TTMUH<()U(,ii ^tild, this 1)1 ino stui tlj a 
inntltr ot account, if it \\as to lx‘ invest <>at'‘d in a 
ccnit (jf law, the action ofarcouiit \\a*5 tlic proper 

i< mc*d}. 
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ri‘nio(ly. I ^lioukl E(‘ fully wanaiiv'd in s<opi>ina 
tlio trial and rt<{iui!u‘i fh<' plaait f lo instilut^ :i <lif- 
ft lent modf* of | n •( / fUu^. 1 ot)M‘ ^\] i . h 

framed our juj i^ditTiiui^ did no! et.eE -ap! 
account til n:er( liants hd ^ im-* t< < i ' 

Tins tribuiial i^«[uite unfit f<»v ssu e. ao » U 

and ^yo ha\e not f\n^ n*‘' i ‘-‘‘ar\ t‘me to \h ov e;- ii 
it. lad tli<‘ plaiutif^^'liriiej; aelj.'u of .uiuii oid 
auditt rs u ill Kt‘ apj aiao <1 ho v\ il! do jti Mt j ae- 
tvM tn the ])ai lu \utliOUl prodmini; ah^ iHiiive- 
iiieuet' to tli(‘ public. 


1809. 

<* ■ 

S( OIT 
th 


The Altornn;-(M en{ ral wilowvd th<d the action of 
acrbuut v\as tue pi t'per ot.'e of proc<\*dfm; ; luil 
said assuinp ot had Ihui bromifld, iu flu' ( oididtiict* 
tlialllii* mattti'^m diih rt ut*i would Ium btiii rt ft*r- 
red to an arlnlraiov, who wtudd have [x rlbi mid the 
olliet* of tlu* ambitus 

• • 

Tlie <h ft ntiaut ^\oul(! not a«.?ree to a rtdbreuct*, and 
tin* plaiutiif ‘-ubmit(<‘d It# hi m'-mt<‘d. ^ • 


Tlio Alior.uii-ftvanni, (Ji'*rou\ aud Taddy for 
tln‘ plaintiff 

Jiesiy StTjeaiU, Jlunyaff^ ami hu* the de- 

fendant. 

fAttorniPS, Kaye ts Prrshiun ind AniKsLu"] 


Oh imlehi(alus no evidence current, becaube such cxanii- 

can be given of an atconnt nation wouid be too tcdiuiib 

R 4 upon 
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Scott 


r. 


upon is<>ucs; ;ind therefore 
upon tin's ease, an action of 
attount Jb provided whcroiii 
llicieis judu'njcnti^wor/ compile 
“ fet befoic a niijsler or auditor 
here the vr hole’- matters on 


both bides are evamined, sta- 
ted, and balanced/* (iilb. 
Law E\. 1P2. — Vide eliain, 
Idncolnv. Parr, 2 Kcb. 781. 
Tri. per. Pais; 401. 


A 


Jul I'J- ^ 


Goods void jr- 
ni.ufi at tht iisk 
of th<' sf lJ<,r 
wl.ik aus tiling 
j« to Oo lorn to 
Dk 1 1 h\ Iji 0 to 
u < 1 nth* 
ah ( suit of the 
pi tLW rhero- 
ioio w licit* ’S 9 
ball ‘h ot slviijs 
(’itated in the 
< ontr.K t to t on- 
lain *!» (lo/t n 111 
cat h ball ) neie 
sold at 5 >Ts. hd. 
a (in/'-ji , and it 

II,' d(itv ot 
lh» vc!l( r to count 
o 1 1 the ‘‘Kins to 
ifCt hon nioi . 
u 11 t)al<:*a( Ui lU 
1 < ntaiih d ; 
but bi fore an> 
eihi nt r it( til 
took |>Ia* r, the 

V lioli OIK 1 nil- 
v'l.ntd b> <iu ; — 
Ih Id, th it an nc- 
tioii ( () tid not be 
njair t lined 
ni'aiiot tl)« 


ZvoL'R\ r. JaRM’-ii. and anotliei-. 


FECIAL nsMinipsil for nol ai rt'])lii)f> hilK of 
^ fxcbaiijjo for (lie ftriee of cei(aaigoa( skins sold 
by the plaintifl' to (ho di feiulanls, to ho ji.iid for in 
(his manner; togithor Mith eonnth for ti^oods har- 
gainod and sold, and eoods sold and dilnerod. 


Tliv l>oi>s-/ii note Mas in tho folio viina form: 


* ‘^ 'Bought of Mr. S. Zagnry, of (IroatPres- 
“ cot( Stroet, 2(1?) halos of noat skins from Moga- 
“ doro, per Commoiro, Capt. [John HorsAvolI, cou- 
“ taming' li\o do/on in eaoli bale at the rate of o7.«. 
“ (kf. p<r dozi'ii, to bo takin as (boy now Jaj ■with 
“ all faults, ])aid (or bv good bills at 3 months. 


“ Loudon, 27t'h Aptil, 1809. 

“ 14 da)s jirouipt." 

purchabcr for the v^due of the skuis^ and tliitf the loob fell entireh upon tlie seller. 
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It appeared that by the usage of 'trade it is tlie 
duty of the .'leller of goat skins by bales in tliis man- 
ner, to count them over, that it may be seen ther 
t-ach bale contains the number speeilied in the con- 
tract, and that on the 14th of M.ij, brtbve any of the 
skins in f|iu'stion had In'Cn counted over, tiie whole 
were destroy ed by ftrt* at the winuf vvliore they lay 
at the time of the sale. 


im 

~v~-— ^ 

ilAoLllY 

V, 

Flrnell 
and another* 


Tlie AtLorncy'Geyieraly for the defendant coiitemJ- 
e(l, oil tJie authority of Jlaason v. Mcy(i\ (5 East, 
tn4. and I Unde v. W hhekomey 7 Ea^f, 5-5^5. thatthe 
action could not he maintained. Something remain- 
ed to* he done hy the vendor to ascertain the amount 
of th(‘ price. Till the enuuK'iMtion took place, it was 
impossible to say for \\ hat b«ai tlie bills should he 
flrawn. TIu' playili/fhad iiotsliewn, and ( oidd not 
shew, that he had a right todraw l!ie hills which the 
defendant refusi'd. to ai'ce’pt. Till the skins Mere 
counttHl, therefore, thev remaiiitd at the risk of the 

* * I • 

.s»‘ller. and he must submit to iheloss. 


Garrow, contra^ argued that tlie loss must fall 
upon the person whose property the goods Avm’e ; 
and there could be no doubt that from tlie moment 
the contract was signed, the property of the goods 
vested in the purchaser. As tojhe number of the 
skins, probable evidence must be sufficient in lhi.s 
as in other cases. It would be for the jury to say, 
whether they helievecC that there were five dozen, 
or what .smaller number, in each bale. 


Lord 
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180Q. 

Zioi'iir 

V. 

au(i duotlier. 


Lord ELi.jr.NBOROiTtfH ^\us of ()j)inioii, that as llic 
cmimoratioii of the .skinh wius ii(*f‘ehsarj to a'lCerlaiti 
the price, lhis^vas auact for tliebejn'Iit of the heller; 
and as lliih act reiivdiit'd to he done by hitu mIicii the 
lire happeui'dj th(T(“ ^vas not a complete Iraiihfer to 
the purchaser, and tin* bkiiis continue<l at the sel- 
ler’s risk. The number of skins actuallv contaiuwl 
in the 2f{t) l)ales bein" uncertain, the jvlaii'tiffhad 
failed to shew that he \vas authorised by the teiu s 
of the contia('t to draw the bills which tlu' deft'ndants 
had refused to accept. 

PlaiutilT nonsuited. 

(rdrrow, Taddy, and Sniitli, for the j)lainliir. 

V 

Tlu' Allorney-General^ Marryif,ll, anti Burneivall 
for the defendants. 

[All trnics, Anncil y and WilU>» 


The Plaintill aftei\^ arils 
liroughl ail action on the same 
contiact ill the court of C. P. 
Mfliich as tiled at the sittings 
aftci last Hilary term. Sir J. 
j\I VNsf iLLi), C. J, likewise di- 
rected a nonsuit, being of opi- 
nion tliat it was necessary to 
ihcw the number of the skins; 


and that, without this e\idenre, 
the plaiiitill could notu-iouM 
on the m neral cnuiils foi goods 
bargained and sold, any nioic 
than on the special counts for 
not accepting the bills of e\* 
change. V ide Rugg v. IMinett, 
11 East, 210. Phillimorc V. 
Carry, 1 Oauipb. 513. 

Harman 
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Harman suhI others, Assiniuvs otDudloy, aBonk- 
rupt t>. Anijerson and others. 

TliOV Ell for GOO casks of l)utt(T. 

The haiikriipt, an Jri.'h provision merchant, in 
l)eeend>er 1807, hoii^hl the iroods in <|UOstion, which 
Mere ihen hin^’ in tlu‘ warehouses of the defendants, 
who are Mhariinf*ers in llie Borough. Along with 
ihe invoice the fianknipt reeeiv(‘d from tiu’selh'rs an 
(/rderto deliver ihe goods, vvhi<'h In* lodged wilhtlie 
defenrtaids. The defendants therenpcni transferred 
Ihe goods in tlieir hottks to his name, and uctiiallv 
deltited him with warehonsy rent. Immediately 
after the goods had In'en so transtV'iTed, he hecann* 
insolvent, and theselh rs gav<‘ the defendants notice 
to hold Ihe goods pn I Ift-ii* account. A commission 
of haid^rupt heing sued out against Dudley, tin* 
plaintills as ids assignees demanded the goinls of 
the defendants, hut the) delivered the whole of tfn m 
hack to the si llcrs. 

The Alloniey-Dencral for the defendants argued, 
that they were jnstitied in doing fio, on the ground 
that the sellers right to stop in trajisitii suhsisted at 
the time of Jhidley's insolvency. The goods remain- 
ing with till* vvharlhigers could not he considered as 
delivered to him, amf lu* had never c.vercised any 
act of ovynershii) yver thum. The wharliugers were 

■ not 


Thui-^tloy, 
Julv iiO. 


Whon tlic pur* 
rhasri ol goods 
litis lodiTcd ail 
onlei to d( liver 
litem withtlte 
vih:irfiiiji;ei in 
nlios«‘ viarcliouse 
lie, and the 
latter hiu> tram- 
fen ed them in 
his hooks into 
the name of the 
jmteh.iser) the 
vendoi’s light tav* 
.slop tliem m 
hnn^tlu i*! gone, 
and the ulmrt- 
iii#.“ei is bound 
to hold .nemas 
the of the 

jmichusei, 

Lf pn ( imam m 
liauoy 'I lie sam© 
elloft IS produ- 
ced l)> Hie deli- 
very-note biMiig 
lodged with the 
v\ Im rfiiii^er, 
vvUiioiil .1 tians- 
fer ill hi!i hookb. 
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^ 1809. not his agciiU', l)ut the af^euls of the s( Ih rs. No 
sucJj itilrt as <leteniii(iin<; (he ri^ht to stop in traa- 
and others •''itu couid he ascribed to the transfer in tfio wharf- 

AvbLos >\ithoufenlir('ly alterhi}? the law upon 

and others, this subject; 'as it almost invariably happens tlmt 
j?oods .sent by a carrim* are booked in the name of 
the consignee, and goods are made delTvcrable to 
the purchaser in almost every bill of lading. 

iKes/, Serjeant, relied upon the ease of Iluriy t. 
Mangles, 1 t’ampb. 4l)’2, in which it was held, that 
if goods when sold remain in the warehouse of the 
vendor, and he receives warehouse* rent for tliem, 
this amounts to a delivery of the goods to the pur- 
chaser, so as to put an end to the vendor’s right of 
stopping them in transitu. , Here, rent liad been 
chiu-ged by the defendants to Diulley from tin' time 
they transferred the goods into his name. Tliere is 
a clear difference between tlie eas“ of a carrier, and 
that of a wharehouseman or wharfinger like the d(*- 
fendants. While the goods are in the hands of the 
carrier, they are still in transitu; Ijcut when they 
come to the warehouseman or whartinger who final- 
ly holds them for the real owner, they have reaclu’d 
their destination, and the transit is at an end. 


Lord Et-lkmicuougii. — The goods having b('en» 
transferred into the name of the jmrcha''er, it would 
shake the best established principles, still to allow a 
stoppage in transitu. From that moment the defend- 
ants became trustees for the purchaser, end there 

was 
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an exeriited delivery as much as ff the goods 
had b( ell delivered into liis own hands. The pay- 
ment of rent in these cases is a circumstance to shew 
on whose account the goods are held; but it is im- 
material hen*, the transfer in the books being of it- 
self decisive. I am clearly of opinion that the as- 
signees are entitled to recover. 

Verdict for the jdaintitFs. 


In the ensuing term, the Atlorney-Gennail ex- 
pressed his arx|aicsceneein the direction ofthe Judge 
at Aisi Prins; but moved to reduce the damages, 
on an affidavit, stating, that j^s to one jiarcel of the 
butters, no transfer luid been made in the defend- 
ant’s books to the bankrupt before the bankruptcy. 
In resjx et to this parcel*, die facts were, that Dud- 
ley having received the delivery note from the ven- 
dor, sent it to the defendants, in whose waiThouse 
the goods were lying; and that they neither made 
any transA r in their books to his name, nor did any 
thing to testify that they accepted the delivery note 
or held these goods on his account. There had been 
no delivery therefore of this parcel, and the right of 
Stopping in transitu still subsisted when the vendor 
interfered. * 

Lord Ellen BOROucyr.— After the note was deli- 
vered to the wharfingers, they were bound to hold the 
goods on account of the purchaser. The delivery 

note 


ns 

1809. 

IIakmam 
and others 

V* 

Akoeksom 
and others. 



t46 


CASES AT msi PRIUS. 


1809. 


Uarm^k 
and others 

V* 

Anderson 
and others. 


note was sn/ficiont, wlthontanyaetual transfer lx in" 
made iiitheir books. Frointliencpforth,llit*y became 
the af!;ent.s of DiuUey, the bankrupt. Th«'} tlioin- 
selves nii|>’bt have ajien On (he goods, and be justi 
fied in detaining tlnan till that was satistied ; btit as 
between vendor and \ende(“, the delivery was com- 
plete, and the right to stop in transitu was "one. 


The other Judges concurred, and a ride to shew 
canee was i-efused. 


liesty Serjeant, Marryail, and Comyn for the 
plaintitfs. 

Tho Allorncy-G eneral, Gurrinc, and JLawcs for 
the defendants. * 

f A<<ornie% JVdUanDty and Palmtt 'Pomhthon.'l 


Vide^Norlhie v. 2 . 

Esp, Rep. 613. Ellis t. Hunt, 
3T« R. 468. Wright La»cs, 


4 P^sp. Rep. 85. Ov\rnson v. 
Moss, 7 T. R, 64. Hammond 
T. Anderson, I New Rep. 69. 


"Vt^RIGIIT 
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Wright i\ Shiffner. 

wns an action on a policy of insnranc<' on 
llic iivifilit of the ship Belloua “ at and from 
Surinam, and all or any of the West India Islands 
(except .lainaiea) to London, trurnmled to sail on or 
hefore (he ist of Ant^nsl, 1807, at ei^ht guineas per 
cent, to return four |jonnds |)er cent, for convoy and 
arrival.’ 

On the I.Oth .Inly, 1807, the Jicllona having com- 
pleted her cargo for the homeward voyage, sailed 
from Siiriumi, under convoy Vf the Ccr/>er?/A' frigate 
forTorlola, tlu'n'to join llie g(‘neral Wt st India con- 
voy from ilteiice to lamdon. She arrived at Tor- 
tola on the ''th of*Ang(ist, and sailed on the 8th of 
Ihoanie month for Ion<h>n with a large tieei, under 
conv(»y of the /irnh shi[) ot war. On the 2Gth of 
Sejitemher, she was wrecked on the coast of C'oJvt- 
uull. 

The finestion was, whether the warranty had been 
complied with, that the ship .should sail on or before 
the 1st of August. • 

Marn/aft for the plaintiff insisted, that it wa# 
enough if the honu'vv'ard-hound voyage had corn- 
lueucedhy the given day, — if the ship sailed from the 

port 


Triday, 

If ill a p’dicyof 
iiisaianre “ at 
and lioni Stiri* 
iiani, n.id ail at 
any uf the >Ve5t 
India island i to 
London,’’ the 
ship is vyarraiitrd 
to ^ail on or 
fore the \st of 
iti.a 

&uiii( t 
nni e tvitii the 
wai runty if ^)ie 
&ai] On or before 
that d.iv fr.ini^ 
h(*r final port of 
load ini' on (he 
honip’viiid toy- 
ni;e , altliini;ih 
sh»'‘alu*jvvards 
torn ii at one of 
the WvA India 
it^lauds to joia 
convoy. 
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port where her loading was eonipletod to join con - 
\oy at tlie usual place of rendc/vous, A'vith theinten- 
tioji of proceeding, according to the established 
courst' of na\igation, to her port of final destination. 
This was decided in Boml v, Nutt, Cowp. (iOl, 
where a ship InMiig warranted to sail from Jmmiea 
on or before the 1st of August, it was held su/licient 
that sh(‘ sailed before that day to Bhtejields to join 
convoy, although this place \vas not in the direct liiu 
of the voyage insured. So in TheUui>son v, Fei ((ns- 
son, Dong. 310, a ship warranted to sail from 
(ruadalovpe before the 3Jst of December, saib'd on 
the 24th of October to B(melerre to join convoy and 
vcf'cive the orders of g<nernmcut, where she was de- 
tained till the 10th of January, yet the sailing to 
Busieterre was held a^'ompbance with the warranty. 
The c ircunistance in this case, that the insurance 
was from Surinam or all or any of the West India 
islands, could matie no dilference. as tliat latitude 
waspvl'ilently introduced fi>r tl < lamefit of the as- 
sured, and when the ship s.e'i-d fiom the port of 
lading on the liorneward \o)i,'.e, it was tlu' s.une as 
if that wc're the only place at and J>om mentioned 
in the policy. 

The At lornmj-Gcncral, contra, nunnlaincd tliat it 
w'as requisite* Ihalthi' ship should have saih'd trom 
the West Judies on or before the 4 st of August. 
Had the insurance bt.v‘n bandy from Surmain to 
England, tiu ca.ses cited wo.ild have been conclu- 
siie; but by the terms of the policy, any of the W<*st 

India 
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India islands, except Jamaica, inight'become a ter^ 
minim a quo, and if the ship touched at any of then», 
she was bound to sail fioiii it for London by the 
given day. Tortola had in fivet been made the port 
from which tlu* homeward voyage cohmienccd ; and 
as shedid.not sailfrom thenfce till the 8th of August, 
the warranty was falsified. The object of the un- 
derwriters was, that the ship should have cleared 
the West India seas by the 1st of August; and if 
slie had done so, she would have arrived safe in 
Ettglaiul. 

Lord Ellenborougii held, that, as the vessel 
came to Tortola, not to take in goods or stores, but 
merely to join convoy, the homeward voyage must 
be considered as havifig coram<*ncod on the 19th of 
July, when she sailed from Surinam. Surinam be- 
coming the only loadiug* port, the remaining des- 
cription of the risk might be coiasidered as struck 
out of the policy. The warranty therefore Intd been 
complied with, according to the principle of former 
decisions. 

Mr. Taylor, a special juryman, said, that this was 
the construction universally put upon these policies 
in the city of Loudon. 

• 

The plajntitF, had a verdict; w'Uich, on amotion,, 
for a new trial, the (Jouut afterwards affirmed, ob- 
serving, that it was enough if there was au inception 

Yol. 1L fci ' of 


1809. 

Wrigmt 

V. 

SHErrsER. 
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HIO 

1809 . 

M K1«1JT 
V. 

Buirimm. 


of the lioineAvrinl lojage before the 1st of August ; 
that the sailiug’ to Tortola to join convo} was iu the 
(■oiirse of the voyage home ; aiul that Surinam bt iiig 
the final port of loading, the ease was the same as if 
tliat place only had been mentioned iu the policy as 
the terminus a quo. 

Marryatt and Sosanquel for the plaintifis. 

The Aliorneif-Genenil and Carr (or the (h'fendant. 


[Alloifiics, AtchesiOn and ] 


COURT 
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COURT OF COxWOX RLEAS. 


«ITTI}fGS AT WESTMINSTER. 


After Trhtity Term, 
49G1.0UC.L III. 


Eakl of LmckstlV r. WaltCR. 

f was an action fpr a libel in a newspaper 

called The Morning TIerajd, which stated that 
the plamtdf wuscliaixtdby his Lady with tlie^saiue 
ofltMic(' for which Lord Andley had been executed 
in the reijrii of Charh's I. The declaration bei^an 
and concluded with the common averments, that the 
plaintiff never had been guilty, nor till the publish- 
ing of the libel been suspected to have been guilty, 
of any such offence, and that by reason of the 'pub- 
lishing of this libel, his neighbours and other good 
and worthy subjects of our Lord the King had re- 
fused to associate with him as they were used to do 
and would otherwise have done. ♦ 

Plea, not guilty. 


riuirsday, 

Junt^ 


To an acliou for 
a libel, the de- 
fendant, under 
the <>entr<il 
in IV prove, in 
miti^ aion oii 
d images, tb it 
befoie and at 
the time of this 
publication of 
the libel, iha 
pi LiiiiilTwas 
gi nerall^ ‘'Us- 
pecti'd to he 
guilty of the 
Clime fheieby 
imputid to^liiini 
and that on at« 
count of this 
cu^pliinn^ liH 
relationn and 
acqu liiuancc 
had cccased to 
aitsociatc vMtk 
hmi. 
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180D. 

E\ul of 
LucThTEIl 

AV VLUU, 


The plaialifriiav iiig lauiiflu d his case, 

The defendant’s oonnsel |)ro})o.sed to call ^’^iln<'S- 
veh to proAe, in initi 2 :ation of dainaj^es, that before 
and at the tiim* oftlie publlcidion of the lif»el, there 
was a jifeneral suspicion of the plaintifT’s character 
and habits Ali^t it \^asj;enerall} nimonred thatsneli 
a charge bad bei'ntn-ouj'ht against him; and that his 
j’ilalions and form<‘r ae((uaintanee liad, on this 
(jfroiind ceahcd to %isit him. 

Z^es/, Serjeant, for the plainlilf objeefed io the ad- 
missibility of this evidence. It vionld b<' vain to 
brino' an action of slander if sncli a emirs(‘ of pro- 
ceeding- VMH' pinnitbd. How cojdd tin- jilaintiflF 
come prepared to ileA'nd every act ot Ids bfe which 
ininht be maliciouslv misrepriNented r The d<‘f(‘nd- 
ant pleaded only tlie neral issm' iiof !>utlfy. ’riie 
plaintifti therefore, had no reason to suppose that 
any thin;? vv'as di.spided bid the publication of the 
libel, .ai»J the innuendoes i^ the declarajion. Tlicre 
was not lima: on the record to jmt the cli.n.icter of 
tin' plaintitr in issue; and to admit such evnh nee 
would only be 'giving the defi-ndant an oppoitnnity 
of continuing and aggravatiug the ciiginal lib< 1. 

Shepherd, Sia’jeaut, and Abbott, eotUra. — ’^I'he 
tacts to be proved Ylo not amount to a eomph-ti' jus- ■ 
titication. Therefore, they may be given in (oidi'iic^ 
uiitler the general issue for the, purpose of mitigating 
the damages. These facts are most mate.nal to the 

merits 



TRINITY TERM, 49 GEORGE HI. 


253 


jiu’rits of the cause, and justice cannot be done if 
♦hey are sluit out from the consideraiion of tiie jury. 
Altlioui’ lithe plaintiff may be entitled to the verdict, 
a most important fjucstion remains as to the amount 
of the damages, flow can this be ascertained with- 
out enquiring what opinion was previously enter- 
tained of the jdaiutiff by those who knew Rim, and 
in what manner they behav'd to him? He sajs the 
libel has driven him from soeiidy, and ruined his eha- 
rafiter. If so, he is entitled to the highest measure 
of compensation ever gi\en upon such an occasion ; 
but ought he to receiie more than nominal damages, 
if before flu* publication of the libel he was an out- 
cast from society and he had no character to lose? 
In actions for seduetVn aud’criminal eomer&ation, 
it is the constant practice to give evidi*uce of the 
character of the daughter or wife. Thc\alue of the 
thing lost or injin'cd must iioariably be inquired 
into. — This principle has Jiecu expressly apj^lied to 
actions of slander. InKiioheU v. Fuller, (a),JilYRi:, 
C. J. held, that although where the defendant cou 
lends that the libel or words are true, be must jus- 
tify on the reiord, yet hema), on the general issm*, 
piovi', in mitigation of damages, such facts and (‘ir- 
cumstauces as shew a ground of suspicion, not 
amounting to actual proof of th# plaintitf ’s guilt. 
So in Sir Jo/m Famcr v. Merle before f.ord Ellen- 
UOROUGH, which was aii action for words of insolveu- 


1809. 

Karl op 
LuCl'bTLH 

Walter. 


(a) Peak. Law Ev. Appendix xcii. Kd, 3. 
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1S09. cy, tlio d«^feu<lui]twas pcniiittod to prove that at the 
there were runiourb in eirculationthat the plain- 
LcxctbTiR * aceejxtauces were dishonoured.’ And in a case 
»• hefoye fiE Blvnc, J. at Woiresfer, that learned 
judge received' evidence under the general issue, 
that the plgintiff had been guilty o( attempts to com- 
mit the crime Nvhich the defendant had imputed to 
him. 

Best, Serjeant, oh.M*rved in repl\ , that tlxe eases 

of .seduction and criminal conversation were not-in 

point; a.stliere, tlie whole of the defence, of whatever 

natmv, might be given in evidence under the general 

issue; but that if this was the law in slaiuhT, no 

plaintitf ought to come into court, since a nialieioii.s 

and artful defendant ni'ight invariably ruin his elui- 

raehT, by shaping the defence a little short of a ju?^ 

titication. ' ' 

♦ ♦ 

t 

♦ 

8ir .vVMES ^'^•A^s' iKi.D,, t'. J.~ In point ofreft- 
sonitig, I never could answer to my own satisfaction 
the arguments urged by my brother Best. At the 
same time, as it seems to have been decided in 
several <ase.<., tliat ifjoiido not ju'>tify, you may 
give in ev ideuce any thing to mitigate the damages, 
thougli not to prbve the crime which is changed in 
the libel, 1 do not i-now how to reject these witnes- 
ses. Besides, the plaintifl'’s declaration says, that 
he had always preserved a good character in .society, 
from vyhich he had been driven by the insinuations 
in the liliel. iVow the question for the jury is, whe- 
fher tlie plaintiff actually suffered this gravamen or 

not, 
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uol. Evidence to prove thathis charjicter wafe in as ^ 
bad ft situation before as after the hbel, must there- j op 
fore be adnatted. | ,®btu e viks 


The Witnesses were accordingly examined; and 
the Chief Justice, in his summing 115, said, Tri' 
jury Mould consider in assessing theidamages, whe- 
ther the reports which had been proved were sufh- 
cieut to shew that lie could receive little uyiirj ; and 
in this point of view, it did not matter wtiether the 
reports were wi ll or ill founded, provided they got 
into many men’s mouths. 

Hie jury, nevertheless, awarded the plaintiff 
1,000/. damaged. 

Sheplioclj Sorjeaut, and Abbott for the plaintiff. 

Serjeant^ for llitj defendant. 




The defendant after>f^ards 
naored for a new on ac. 

i ouiit of csceisive damages^ and 
in anest of jud^ment^ on the 
ground that some of the counts 
did not set out any actionable 
libel I but the Court wait for 


the decision of the case of Ka^o 
Tr depending in the£x» 

chequer Chamber; in srhich the 
question Is^ lyhether an actioa 
will lie for words in willing 
which ^would not be actioiif^lo 
if mei^ly Apokeor 


S 4 
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CHELMSFORD. 


1809. 

» » 

Tl>urs!d,i>, 


Coram Sir A. M'Donald, C. B. 


Doe^o;#/. Hinoe c. Vince. 


If a tenant from 
3'earto ^ear hold 
from oUl MicKatU 
ima\^ a notirp to 
quit ** at Michael^ 
wirti,,” fituciall^ ^ 
is good. 


|L\TECTMENT by landlord against tenant from" 
year to yctir. 


The lessor of the* plaintiff relied njiou a notice 
ser\ed fipou the defendant at Lady-day, 1808; 
Avhereby he was required to quit and deliver u]) pos- 
session of the premises on Michaelmas day then next. 
It apj)eared tliat the defendant enterevl at Michael- 
mas old style. 


Garrow for the defendant insisted, that the notice 
to quit was insufficient, as it did not specify tliat pe- 
riod of the year when the tenancy coiumenced. By 
Michaelmas, mentioned inthenbtice, mustbenmler- 
stood Michaelmas as fixc'd by act of parliamimt, 
miaely new Michaelmas, or the 20th day of Sept. 

But 
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liu< tlio holding was pro\od fo have been from old 1809, 
Mtchieltnas, ovXho 11th day of October. Therefore, 
as "the notice did'not require the defendant to qui* <>n 
th(' lalter day, hut twelve days before the current »• 
year of his tenancy expired, it was clearly bad. Vi.nck. 

Sir A. M’DoNALn, C. B. — notice to quit at 
Michaehnas gt'iierally j)nvia facie means new Mi- 
chacbhtts. Jiut besides the slatnte Michuchuas, 
then* maybe a conventional Michaelmas; and e^i- 
deiipp is receivable to shew in what sc'nse the Avord 
ih iisc'd between the parties. In this ease, theniean- 
ing of the notice is ascertained by tht‘ coimnenee- 
jiienl of the tenancy. The’holdijjg being from old 
Micluu linas, it nltist be taken that in all transactions 
ponceriiing the premises, who/o Michaelmas is in«'u- 
tioiied, old Michaelmas is meant. This notice to 
quit, therefore, must b(‘ understood to specify old 
Michaelmas day, and 1 fhink it aaus sufliciejjt to 
detennine the tenaiK'y which commenced at that 
season of the } ear. 

The lessor of the plaintiff rccoven^d. 

Shepherd, Serjeant, and Gxvrney for tlie lessor of 
the plaintiff. 

Garrow and Latves for tlie defendant. 

• [Attornie^, Hall and SuttonJ] 


S, P, ruled My Lord Ellen- 
BOROUGH in Doe y, Brookes at 
jflertford; sam« absjzes, ut audivU 


Where it was uncertain whe- 
ther the year expired at new or 
old Ladjji-da^j a notice to fjuit 
00 
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iftOO. <6 on tJjc 25th of^Iarch, or the 
- -yr Sth of Apiil)” was held suifi- 
Dol t r* </• cientj Doe dem. Mathevrson v. 
Hin.de 4 Esp. N. P. Cjs. 

Vivnc- h*. -But where there is any 
doubt upon this subject, the 
most eligible notice seems to be 
to quit at the expiration of 
the current year of the tenancy, 
which shall expire next after 
the end of one half year from 
the service of the notice/’ 


Doe dern. Thillip? v. Bufler, 
2 iiisp, N. P. CdS, 589. Tnld’s 
A]>pendix 660. Nor wilhthc 
landlord in this way lose the 
advantage he was at one time 
supposed to have, of throwing 
the burthen of proof upon 
the tenant; for the doctrine 
that a notice to qud at a parti- 
cuhir day, is prma Jack evi- 
dence of a holding from that 
uay soems now exploded. 


Thnrday, < CaRRINGTON V. Ta\LOR. 

JulyiT. 

iti>a-iioDii)ie" ^T'HtS was an action on the case for <li.stiiil>ing 
p/l'nfawan . tltc plaintift'’s auoicut tlccoy, situate at Bani- 
atif.rat d( I <»v as mont-cim-More, in the county of Essex. 

to fjiphlfii the 
Wild fowl tioin ^ 

fi’inr*i<^hp'Tid . appeared that the defendant, n ho earned his 
^wi ID the de- subsistence by sJiooting wild fow 1, iired Ids gun from 
a boat in a salt water creek, at the distance of two 
or three hundred yards from the decoy, without ap- 
proaching nearer it, or trying to kill any of the birds 
which had entered it ; but that the report caused 
them to leave it in great numbers, and to fly off to a 
distant part of the coast. 


Garrmo 
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*■ 

iionoH- ccmtcndcd, that the actiorc could not be 
luaiiitaiiicd witliout ovideuce that the defendauthad 
shot at the wild fowl in the decoy, or had fired his 
piece with the malicious intent of frightening tfiem 
awaj. But his only object was tcf earn a subsis- 
tence by the business w'hich he follpwcd; and al- 
though the wild fowl at wliich he took aim, might 
by possibility have gone to the plaJ^tifTs decoy, and 
been c.iught there, yet they were at the time of com- 
viouri(‘/il, as much as if they had been met with 
many leagm s outatseQ. The plaintiff was equally 
entitled to kill them on the wing, as' the plaintiff 
aftu’ tlu'y w ere ensnared in the decoy. Some of 
the ducks already in the decoy might be frightenc'd 
by the rtport ; but if would be too mueh to say, that 
twery none that con IdJie heai'icl there, from whatever 
distance, was illegal and actionable; otherwise, the 
operations of luiNhandry^and the business of life 
must be stoppi'il fbr miles round the spot where one 
of these detoys is uulbrtjmately situated. .Jt was 
lit ( ess.iry, therefore, to look to the intent i and where 
that w as innoeeiit, the foundation of the action failed., 

jVrDoisAi.1), C. B,— Tf the plaintiff has been in- 
jurt'daud aggrieved by what the defendant has done, 
the law inlers that the defendant maliciously intend- 
ed to injure and aggrieve him. And there seems nO 
dtmbt that tlic decoy was rendered less valuable by 
th(' wild fowl being frightened from it, and dcteiTed 
from returning. This being an ancient decoy, it is 
priiileged in law, and whatever seriously disturbs it 
* is 


1809. 

CAKKllfCtOir 

Tayaox. 
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1809. is actionable. From long uuinterruptecl enjoyment, 
a grant must he prebiimcd from the omiers of tlie 
Cauiiingion lands, for wliich an adequate eonsider- 

OK, alion may be supposed tohave been originally given; 
and an ancient decoy will be protected by the law, 
as well as ancient lights, or tin* enjoyment of a 
watercourse. 

The j)laintiffhad a verdict. 

In the ensuing term (inrrotr moved for a rule to 
shew cause wliy this verdict should not In* set aside; 
and in addition to his former arguments contended, 
that there was no distinction between a decoy and 
a preserve forgame, but tliat clearly no action could 
be maintained for frightening game from a picscrve 
while a man shot upon his owm land. 

The Court, howeier, s.Ti(l,p difference was < sta- 
blished.by tin* old cases between a preserve and a 
decoj ; and thinking that a sidlicient disturbance 
had been proved, refused a rule to shew caust*. 

Shepherd, Serjeant, and Pooley for the plaintiff. 

(Harrow and Marryalt for the defendant. 


Viclr Krcble v. HicIicringiUj 11 Mod, J4, ISO. ^ Salk. 9. 
Bui. N. P. 79. ' 


JBoulcott 
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BoULCOTT V. WlNMILL. 

4 


im. 

FrMay, 
July 28 * 


^^RESPASS for breaking and entering fhe plaiu- 
tiff’s close in the ])arish of Westham, in the 
connfy of Essex, anil cutting down and prOstraling 
the pules and fences standing therein. 


Jitsfificalion under a right of common of pasture 
01 er the lotui> in quo. 


Replication, that the locus in quo is, and from time 
immemorial hasbet'u within, and parcel of, the manor 
of Westham; and that there is, and from lime imme- 
morial hath been, certain ancient ami laudable 
custom there uoed and approved of (that is to say) 
that at the general courts l^aron or customary courts 
from time to time ttoldenin and for the saifi manor, 
tin' lord or lords thereof for the tiinebeitig heJ^h and 
have granted, and been used, &c. and still, &c. by the 
hands of tin' steward of the said manor for the time 


There may be a 
valid (ustopfi in 
n manor withia 
the limits of an 
annent forest be- 
longing; to tlie 
Clown, foi the 
lord, with the 
assent ot the 
boniaf;e, to 
giant parrels of 
the waste to be 
held in severalty 
by copy of court 
roil and lut losed, 
iiievdu^ioM of 
peisons haying 
rights ot coin- 
inou. 


being, with the assent of the homage, by the rod, ac- 
cording to the custom of the said manor, any pieces 
or parcels of laud within the said manor, being part 
of the waste thereof, to any person or persons willing 
to take the same, to be holden of the lord or lords of 
the said manor by co[)y of court roll thereof, at the 
will of thelord’,&c. and that such pt'rsou or persons 
to wiioin such grants have been and may be made, 
hath and have inclosed, fenced off, held, and enjoyed, 

10 and 
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and beoa used, kc. and htill, &c. Mich pieces or 
c(‘ls of land so granted asaforesaid, in s(*veralty after 
such grant.N, and during the contiunauce thereof to 
his and their own use, against all persons having 
rights of common therein, to the exclusion and abo- 
lition of such rights of couunou; and that the locus 
m quo being granted to the plaintiff’ according .to lus 
custom, he entered and inclo.^ed it, and kept it so 
inclosed lill the defendanl, of his own wrong, com- 
mitted the trespa,s.ses attempted to be justified. 

Rejoinder traversing the custom; and issue there- 
upon. 

Various instances were proved from the year 16.32 
down to the present time, in iWhich difi’erent parcels 
of the wastes of the manor had been granted and 
inclosed in the manner stated in the replication. 

I 

It further appeared thaj the manor of Westham 
lies' partly within the ancient forest of W altham, 
which has immemorially belonged to the crown, and 
that the locus in quo is in that part of the manor 
which is withinthc limits of theforcst, and is subject 
to tlie jurisdiction of the foi'cst courts. There was 
nearly an equal number of grants in the part of the 
manor within, as in the part of the manor without, 

' the forest. 

* 

Shepherd, Serjeant, for the defendant contended, 
that in point of Ian the jury were bound to find 
^ ’ against 
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tho'custom. Witliiu a royal forest no in- 
elosures are to be permitted . The deer must have 
full ranp;e over its u hoh> exhmt. This rustoili of in- 
closing is quite inconsistent with th(‘ forest rights 
wliich have been vested in the erowR from time im- 
memorial. If one part of the forest might be inclos- 
ed, so hy possibility might tlie whole, and theforest 
might llnis be entirely extinguished. The custom 
set npwas tantamount to a right to disaflbrestat the 
will of the lord and the homage, which clearly couhl 
nofsubsi^t in law. The forest rights, as regulated 
by the ('lutrter of the forest and other statutes, wore 
as nyich recognized and protected by law as any 
other prerogative of the crown. The verderor.s of 
Waltham forest wore in the constant habit of throw- 
ing down fenci's and ‘inclo.sures erected within its 
limits. The practice of granting pieces of tire waste 
of Westharn manor withiv the forest for the piii*pose 
of being inclosed,* might have prevailed for a cou- 
siik'rablc length of timoil but being entirely# iuoom- 
piitible with the rights of the crown, it could not be 
considered a legal and subsisting custom. 

Sir A. M’Donald, C. B. was of opinion that the 
Clivtom was clearly made out in point of fact, and 
vvislu“d that the question as to its compatibility with 
th'crights of the cron n might be dNcusscd elsewhere. 

Accordingly the plaintifl' had a verdict, and 

In the ensuing termShepherd, Serjeant, applied to 
the court of K.. B. for a rule to .shew cause ^vhy the 

verdict 


S63 

1809. 

Boujacorx 

WlNMILt* 
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verdict shoulcl not be set aside, and a new trial had. 
He took the same ground as at Nisi Prius, and con- 
tended, that no such custom could legally subsist 
within the limits of a royal forest. 

Lord Eli-enbououOh. — I ;^eo no reason why the. 
waste may not legally he granted out in the manner 
staled in the replication, although part of the manor 
be within die roy.a iorest of Waltham. The crown 
may still e vrei'-e lie sami- rights of forest over it as 
before. U Iietlu r the deer ix* e.vcindod, must de- 
pend njien the naiine of tlie inelosiires. If the 
fences en i t(*d are higher than are permitted by the 
laws of (he fop si, the forest o/licors may still inter- 
fere, and I'.n ak them down. According to the cus- 
tom, till' V ant is only (o tin* exclusion and abolition 
• • ' '' * 
of rights of comuion, tiot of the rights of forest. I 

know instances in Windsor for<;st in which the crown 
has made grants in severahy,' n'sgrving the rights of 
forest, with an advtfnced rent while these righlsshall 
not be ("'xereised. I think llie issue has been pro- 
perly foiind for the jdaiiiliir. 

The other JiHigvs eonenrring, a rule nisi was re- 
fused. 

{larrow and M(trri/(U. for tin.: piaiutiir. 

Shepherd, /iewf, '.Serjeants, (Jurncy and Cinivood 
for the defendant. 


It was formerly doubted how 
far a custom for the lord to 
make grants of the waste with 


the assent of the komage, was 
good, where a sufllciency of 
common is not left; but it is 
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jtoTf nettled that the practice 
of tnahipg grants is* eri*' 

deuce of a nght to tio so re- 
served by the lord when he 
granted a right of common 
over the waste, and that there- 
fore the former right is p j t- 
mount to the latter. Folkaid 
T* Uemmett, 5 T. R. 417 n. 
So the lord may dig clay pilb 
in the waste, oi uUhorize others 
to do hO, without Idling j»u flu 
cieftt herbage for the rom- 
moners, if such right can bc\ 
proved to have been always 
cxcrctstd by the lord. H itc'^cai 
r. GrecO; b T, R* 4ii. And 


where the^ Is a custom to 
grant parcels of the waste^ ns 
in this case, the phrcel^ io 
granted are to be considered in 
all respects copyhold tenements 
as if they had been so from 
time immemorial. Lord Nqrth- 
Mick f. Slanway, 3Bo$. & PuL 
dl6. that where land lias 
hccuti *w/iCob/cby copy of court 
roll a ucvv copyhold may be 
CfLitcd it this day, — Vide 
Dnbirhv v. Pago, 2 T. R. 591. 
(iirUhonv, Woodhouse, 5 T. 
H IPi. n. SiiakoBpcare f. Pep- 
pm, U r P 74 U 



v* 

WlltMlIt. 


♦ 


Vpi.. II. 


T 


MAIDSTONU 



IlOAIE ClllOUIT, 


*m 


MAIDSTOKE. 


Coram Lord Liaxm$orough, C. J. 


1809. 

Tuesday, 
Augu<tt 1« 

lu an action On 
ftl. 

f«i dnviuj^a 
d{*itieMi eat of 
ilte hiindre^, if 
the huothed in 
whli b the 1 attle 
wt*rt' dmtrcijned 
be in one county 
and the hundred 
Into Hhirli they 
Veie driven be 
in At) >tljei^^ the 
^Teuwe mu«l be 
laid in the Jatlcr 
Cotuit>« 


PoPL <J, t. P. DaVIH*!. 

^1 ''HIS was an action on 1 & 2 Phil.& Mary c. 12. 
8. 1. (rt) tor drivinga distress out of the hundrc*d. 


The cattle were distrained in 'the hundred of 

in tlie county of Kent, and were driven into the hun- 
dred of JHast liriscfon^m tUei, county of S'ttrr<y, where 
they were iinpoundedl* * ^ 

t » V 

It was objected on the part of the defendant, that 
the action was brought in the wiong county. No- 
thing contrary^fo the statute had been done in Kent. 


(ft) It is thereby enacted, 
that no dhtress of caltl(^ shall 
be diiTCii out of the bundled, 
rape, wapentake, or lathe 
where such distress is orshall 
be takew, except that it be to 
pound overt ivitliia the 
4 


same shire not above three 
miles distant from the place 
where the said distress is 
taken,’’— -upon pain of for- 
feitiij^f for every such otfence, 
an hundred sbillingf^ treble 
dtoagos. 

. Mfd' 
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* >' »r - " 

’ |ifo oi6Sem:e had been cdhimitted in flmt cotinty. " 

cfttt|« not out of thfe Imhdi^ of ■ till, 
they were in ifurre^: 0e Veano Uf 

have been lail) this a peftal aetion (A). » 

C|i the other sid^ it |faiS,««opteaded, tiW 
the cattle ont of the hundred wa|( ohe'aojtijlhat this 
had been begun Sn though it was perfected, in 
Surrey, and that the platUtiif had bis*bption to-sUc in 
either county. ' 


Lord Bm.ekborott<;h ruled, that the venue wdii' 
iinpj‘oj>erly laid ; and the plaintiff was nonsuited (c% 

^ Garrow and Lawes for the plaintiff. ' 

• \ * i 

Best, Serjeant, for the defendant. 


[At(onii4 tvm 


> • 

(b) 21 Jac, 1. c, 4. Ss 1, 
enacts that actions for OJflTonces 
against penal statntc^ shall lie 
brought in the county^ city, 
&c, wherein sl^eh offences 
shall be 

(c) So abaction oa 8 Geo» 2. 
c. 2$» for selling ooals as and 
fora sort of coals Which they 
really ^re ttot> njpsi bo brooght 
in jthchObd»tjrin.wJiich^jt)to fjpalsv 

they ^e^vontf ac|edfbr. 


% 

38i^t'^Tho most famous casd in 
the books respecting thli«mo^ 
when an oflence sh^U bo^ 
taken to hate been comm^tted^ 
is Stalest. Petit^ Plowdf^ 
where it became necessary to 
dhteipiine whefhiw a mm ootibl 
be giiitty of in hk oWn 

Ufo tiOic*^ $ir Jkmes and 


his ladyb^l 

a teto^fCHf drowned 




HOME CiiiCMT, 




IHOD. nM‘*oninc;of Prowjv, J. bc- 

i ^ t ini:;; coiibitlrn d irrcfra’^ablc : /or 
Ii«' baid, “ Sir James llales^ was 
di'.ui, and how camo he to his 
i)v\ir-s, answered, 

bi} (Iroicinai^ ,* aud^who drown*' 
cd him? Sir James Hales* 


And when did he drown him? 
in his UJc lime. So lhal Sir 
James Ha/esy being alive, 
eaused Sir James Hales to die; 
and the act of the living man 
was (he death of the dead 

ni.ii*.’’ 


TTf'flruWjlAJ'' 


l{i:v r. t\fAjriiN, 


rraiMoorsn of npjljS wns ail in<iichiii‘ii( at;aiTisl au ovcrs<\.’r of 

(li<‘ puJa- 
/ivf' la I he I of a 
l>astari.l ( liiM 
l>(»ni »)it‘ 

pat i.sii, a 


poor for rcju!{‘riiij>' f:tl^e accouiitt>i. 

Anionj^st oilier in.slonces of Yriiio!, lie \vai> clKir!:>'od 
imin<'vrt!a !oni-\vil!i lio.viinj veceivct) 20/. (o (iie use of the parish, 

po*nn)iMvifht{i< . ^ 

parish ^vhich Ik* litul iiot hroi’ii^lit to ficooMiii. Ono Jliorsi'int 

inai!Hoiiaii«'<‘ uT 
Iho < fill I, lie is 
liaUlo io an 
imlit (Mjpjit for 

i*‘ <s!!es(i('ii h'y way of eoiaposilioii wilii llu- 

eivilit r»»4' I his 
kii '1 ill h.s 
B< ( OlillS ith 
the paribli* 


liciii"; tahen ujiiihii putative iatla r ofa bastard cliild 
horo wtlhin tin' jrarish, had paid llu' defendant 'he 

pa- 


rish for t'. e uiaiiiteiiaueeof the eihld, aiul thedeh iid- 
ai;t hud f;i\eu liiui a wrilteii rcef ipt for it in these 
terms. 't he defendant made no mention (>f (his 
money in his aeeoinus; but took credit for the e.\- 

pences of a journey iu pursuit of Ulorgatt. 

• . 

Jh’st, Serjeant, contended, on the authority of 
7W Jtnou, V. tVUstm (a), that the didendaut was not 


(a) 1 Campb. § 00 , 


bound 
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fjoiiud to briij;>- this sum to acoouut. * The contract 
()einj? ilk\“al, the wbole might have been recovered 
back, and tlie rlefendaiit himself woiiid liave iteerr 
personally answerable, for it to Murqtni, even after 
[)a\ iiig it over and going out of ollice. Tlu'mouey, 
therefore, was not the money of the parish, and the 
parisli was neither <!efraud(al nor damhilied bv its 
la'ing omitted in theover.seer’suceoimts. 


1809. 



V, 

MAiiTjy. 


T.ord EvLiiNBOKoufiTf. — Tlic putative father could 
only have recovered back so much of the money a.s 
uas not e\p(aided upon the maintenance ofthechild 
ambthe lying-in of (lie niotlier. 'J'h(.‘ parish bearing 
those expences, am! beitig de prived of a fund legally 
applicable to them, was defrauded and daiiHiiiied. 
Although the defeiKlant would have* been iiabte to 
Morgan, [ am of opinion, that having taken Itic 
money as overseer for ♦the benefd. of the jtarisl), he. 
Avas hound to bring it to ucrvumt, ami that he is 
guilty of an indictable orteiico by thus attfm*j)tiyg to 
juitit into his own pocket. 

Tin: defendant was found guilty. 

Cl arrow, Gurney, and /iotVewd for the prosecutor. 

liesl, Serjeant, Murryat, and Pileairn for the 
defendant. 


[Attoriiics, Crow aatl Ihdiotw] 


TH 


ScAKDOVEE 



#70 


nORlE CIRCUIT. 


Tbursffav, 

1^* 

In >in action on 
a baiJ houU 
agaii si one of 
<]n‘ le':, the 

dcclar.{tiona\cr- 
jcd> that bj 
Vnt oDtiiimi tli^ 
GhenlVwabcon - 
niand«d io lake 
“ one >t 
J. by tiic na/vie 
of John J%'’ — 
Held, that 
this a\eim(nt 
wa'> not sup- 
ported by evi- 
dent t‘ of a lal I- 

tnt in tii ‘com* 
moil fonii, rom- 
maiidin^ tlie 
Sheri II to toko 
Jofm J ; altho’ 
the bail bond 

hignod 

tij the pi'JK ipnl, 
“ Fiao' I') d. 
tmested 1)\ th*' 
uaiuoofJuhn J.” 
and tho pi iintin*', 
ofTorod to pitfVe 
that this poison 
iva'* their 
debtor whom 
tlU> meant to 
bold to bail. 


Scan DOVER ami others v. Warne. 

tnOHIS M as au*aeti<iD on a bail bond. The d^da- 
ration stated thal tbe }ii unti'lk sued out a*- 'writ 
of latitat, dift'cifd lo tie Klierifl’of Snrn'y, “ by which 
“ said ‘vcit the said sheriffwas oonnnanded to laj-e 
“one Joneb by (he name John Jonp.s, if 

“heslionid be found in Ins ])ailiwic'k,” ke. that the 
sluTifl'arrested the said Franvis .Jnner> bj^ tin- name 
of John Jones, and that tberenjion'tbe defendant bc- 
ciirne Imnnd for the apjn^araiK'e of Vraucia Jones 
arrested by tbe name of John Jones at the return of 
the writ. 


Pleas ; 1. Nil debel, to Mhirh there m'qs a demur- 
rer; 2, That tile slicriff wa>} npt eoiunumdcd by the 
sai<l v.rit of luliial, in,tliesaid declaration mentioned, 
!o takji' ihe said Francis Jotics viorlo forma, ^'c.; 
and y. That no slfl'h mtII of latitat, as in the said 
d< ela ration ineuthined, o\er issued out of the court 
of our said lord tlie Line before tlie kin.!? himself, 
against the .said Francis Jonc.s, modo forma, 
on whidi issues M'ere joined. 

An examined cojiy of a latitat was put in, com- 
manding thesberitfui takeJo/uiJones; audtheplain- 
lifi’s ('ounsel drew (he Judge’s attentiob to the bail 
bomi, wliicb was thus signed by the principal, 
“ J’rancis JouOs arrested by tbe name of John Jones.” 

' JLawes 
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Ltures fiir tlw> defendant luaintaint^d, that botli iSt- 
snc s iim^t be foiuidlbr bim, as no evidence had been 
of any command to arrest Francis Jones, ur of 

any writ against thisjicrbou having ever issncd. 

« 

piurryalt contra, insisted, that it was enongli if 
Ft aims Jones was the person really meant in the 
writ, and that tins suflu'iently appealed from the 
bail bond; and heolleied <o ptove that the person 
who signed it as principal was the leal debtor to (be 
jitaiutitls and the person they meant to hold to bail. 


1809. 

V 

iit,AM>OVt'a 

atid oUtiirs 

r. • 
^VAu^c. 


Cord ELLEMiOROuou. — The writ must s]|)eak for 
itself. I cannot hear that instead ot A, B. mention-' 
ed in a writ, it was imMut that the sherdF should ar- 
restX. Jtwaslattlj deoidedthata.iuatification in 
an at fion for f.iCe imprisonment undtr a writ issued 
against thcplamtih by a, wrong name, could not be 
supported {a). ‘The acknowledgement in the bad 
bond might be evidence against liiintbelf; but 
it is imniaten.d totlieissuts jomell on this leoord. 


PlaintifF nonsuited. 


Many at and Ilealh for the plaintijOT. 
Laices for the defendant. • 


(«) Shadgett t. CMpsou, C. B. wtenittg that A. B. and 
8 Eaiit, 818. So an officer can- C.B. arc ttfc same person. Colo 
not justify taking the goot^ of t. IltitdSon, C T. II. 281. 

A. B. under a distringas against 



CASES 


ARGUKD AND DECIDED AT 


NISI PRIUS 

IN K, B. 


w 


1809. 


At the Sittings after Michaelmas Term. 
50 Geokge IIL 


FIRIIT SITTJN(;S AFTEJf TERM AT WESTMCNSTEH. 


W<'(1nes«lay, 

Nov.ije. 


Lambert v. Martha Atkins ami another. 


In an artioa 
of debt on bond, 
a?vtn turr it! n 
good dcb'iice 
tinder a j^eneral 
pica of non t»i 
/actum* 


IT^rjrf on l)oml, dated'. 1,'ttli November, 1008. 

'JMca, 71071 estfactiim^ goueruJly. 

Oarrow midrrt«)ok to prove that at, tlie exei'ution 
of the l»f>nd, Martha Af/eins wa.s a feme eovert, 
whielifact, he contended, would entitle him to u ver- 
dict for both the defendants. 


The Atloineiz-GeneruHor the plaintiff insisted, that 
coverture could not be jj^iven in evidence under the 
general plea of non esl factum, Xiike duress and per 
minas, it must be pleaded specially, tlie plea «;on- 

cludiug' 
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cliulhi^ et sic non estjhctmi. In Cont. J^ig- “ Plead- 
t'l’,” 2 VV. IR. it is laid down, “if the obligor was a 
“ covert, &c. lieuiay plead a special sion 

“ <'st iUcturn.” 

m 

Lord i^a.LKNHonot'Gn. — It is there said, that the 
th’fendaut may ph;:id coverture specially, not that it 
must 1 h‘ so pleaded. If a dticd is exeented hya mar- 
ried woman, it is ahsolntely void oA iHiV/'o,* and I 
ha\e always nndersto<»d the rule to he, that wliat 
shews die deed to fie void is p;oo<l i viiUmee under the 
plea of non cs( Jitcluiu, and that a special plea is only 
le. ei'.s.sary where the deed is roiduhle. 1 have no 
la sitation in this case in receiving evidence of the 
covta'ture. 


1809. 




P. 

Martha 

Atkins. 

aniliauuther. 


It was then proved that in the year 1790 Martha 
Atkins was imirried to ajuan of theuatne of Mcre- 
di!h, who shortiy‘‘after went abroad; but there being 
no satisfactory evidencfiof his being alivQ within 
seven years, the plaintifl'liud a verdict. 

'I'he Atlorney-ticneral and CWicoodfor theplaia- 
tin: 


Garrow for the defendant. 

[AUoriiies, We^t and 


Jnon, 12 Mod. 609. acc. So Votes t. Boesl^ Sira, 1104; or 
under mn^cstj actum the defends that he was made to e;cecijte the 
ant may give lunacuvo evidence^ bond when drunk^ Cole v. Roh^ 

kins* 





CASEb AT NI$I PHILS. 


m 


1800. 


LiMHiur 


r. 

iM VllTlIA 

Avkins 
nucl auofhcn 


b/ns BuL V. P. or that it 
was deli voted as an 
bioTjjiei V* Pcatsvn^ 4 Eyi ^bo; 
Off gerieraJJ^, any thing which 
provos the deed to be void at 
common taio at the thne of plcad- 
ing J\>foi*s 1 1 Co* X7 a* 
But altheu/h a bond bo absu* 
intely i)uid by slat it* > as if made 
toDtraiy <023 f{* (j.c, 10. oi up- 
onan ubuno inLonsuk rauOM, the 
obligor (dunot take advantage 
of this under the geueiai pita 


oftioneitfarCinn^ but must plead 
, the special matter^ Whdpdah^s 
cine^ 3 m. b Co* 119 a. And 
if one of two joint obligois, or 
two of three joint and several 
obligors be sued, the omission 
of the other is only matter in 
abatement, ami no gtouiul of 
nonsuit under the plea A mnat 
JiJ{ turn. IVatis v*Goo L >«;!, Lff 
Rayot. IJOO. Sbad* d* Moon^ 
C'/o. Jat* 162. Gaultonv* Chuh 
IfncCy i SauiuL 291 r. 


Wc(bie<!f!^V, 
Hou ‘^9. 


The pai Ishr^ t>r 
A* a '^t ot B. 

i*a t d by 
act of parha- 
mrnt for tlie 
maintenance of 
ibeir pool, bit 
for «o other pui- 

pO&C 1 It IS I 

fatil .ntsde®. up- 
tioii in I j " 4 1 - 
IBf Dl, to slate 
piemlse' wlmh 
nre aUuiHy 
wtiiiin thepa- 
rwh of A. as 
tlitu ii^ in tAr 
unit jf puntfhes of 
A, and B. 


CoODVITLnox: <1. PlNSrNT V. 

i 

"^JECTMEN^l’ for t ertiiiu prcjiiisop dcecribod in 
llio d( claralion i».s sitnaio tit the toittcd jffinslie<t 
ofkSl. Giles in the Fukh, mil St. Geotge, Jiloomi- 
bury. * 


If appeared that tlie«e two pari'^hes areunihd to- 
gether l»y art of parliaiiK »t for the luaintaining of 
their poor, but for no other piirpofto; and that (lie 
preuiifeefc in que‘'tioa bland in the parish of St. 
Georget Jilooaishury. 


Wtglfy for the le«isor of the jilttinfiff contended, 
that a houso standing in either of the two might well 
be described in pli'ading to be in tlit lituted parishes 
of St. Giles and St. Gedrge, as tliey were united at 
least fop one very important purpose; and that the 
declaration might be considered as stating a demise 

of 
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of difllrcnt promises, partly in the one parish and 
partly in tlie other, in Which case it Would be enongh 
to slunv that the premises sought to be recovered ex d. PisirNt 
were in either. — But, - 

’ Laumimait. 


Lorft JEllen BOROUGH held, that the variance was 
Altai; (he declaration professed to give a local des* 
oription of (he premises, and stajed them to be “ in 
the muted parishes of 8t. Giles in the JPields, and 
iS(. George, Bloomsburj',” as if these were complete- 
ly blended (ogether and formed only one parish; but 
in truth, they remained entirely distinct, except a.s 
to thj' maiidenauce of the poor, 


riaiutiff nonsuited. 


Wigkrj for (he lessor of theplaintiif. 

. *• 

• • 

Garroiv and Eipinasse for the defendant. 

[Attornlrs, Punten ontl Pktllijfsqn,] 


Finchett, Gent, one, &c. v. How and Jabratt. 

A CTION forbusiness done n% solicitor 4o a com- 
mission of bankrupt agaiiBrt one John Mow, 
sued out by the defendant and under which 

both defendants were Chosen assignees. There were 
items in the plaintiff ’s bill for Other business done for 
jthe defendants on their Joint retainerr 

The 


An action for 
the cxpciicca of 
aiing rut and 
prosecuting a 
comniiesion of 
bankrupt till the 
choice of asi)ig« 
nor ft, cannot be 
maintained 
n^aiutit the peti» 
tioning rrrditot 
and another 
pcr&oiu 





CASKS AT NfSf riUUS. 


1800. 

, » 

Fi.n( Ui:Tr 

JIow and 
jAKUAfT, 


The first q'tiestioii 1 hut 'arose was, v/lsi tlier the 
phiiiili/rooiihl recover iii tliis action for the exponces 
wliich hud heen incurred in suing out and prosecut- 
ing the coniiuission previous to tlu; choice of assig- 
nees, it being rtiacted by sfat. 5 (ico. 2. c. 30, § 25. 
that tlic creditor who shall petition for and olitain 
any conunissiou of bankrupt, shall he obliged, /o’v 
Ofvu cost!) (Out e.ri'eitres, to sue forth and prosecute 
the same until an assignee', or assignees shall lieetio- 
Seu of such banknijit's ('state and etfeets*, wlu'ii the 
commissioners are to ascertain the said costs ami to 
direct the amdniit to be jutid to the jaHitloning ero- 
ditor out of tlie lirst etfeets of the hankrujit to he rt - 
ceived mider tin' eouimissiou.. 

Jct'ris for tlu^ [dainfifl’ eouh uded, that both the 
d ('fend ants might, uotwitlislanding the statute, he 
liable for those cxpcncesintjicprcsent instance, if (lOth 
had rotaim'd tlieplaiptitf to sue out' and prosecute tlio 
commis;sion, and tiiat the o.hj('et of the elause was uv 
save tile creditors from iin'uning any liability hy prov- 
ing tlu.ir debts if no (dlecls shoidd ever Ini receiv('d. 

But Lord Ei.lfxborouoii said, the words were 
expres.s that the petitioning creditor should sue out 
and prosecute tlie commission till the choice of as- 
signees ul his oirn o^.sls and expaiccs, and that these 
costs and cxjiences, Utcrefori', could not he recover- 
ed in a joint action against him ami another person. 
It might be an object with the'^legislatnre to confaie 
the solicitor onlircly to the credit of the pci.-ton wJio 
came forward ostensibly as petitioning creditor, and 

to 



MICHAELMAS TERM, 50 GEORGE III, 


277 


to pr<‘\euf. coiiJinissions froju being syecl nut except 
ill cases whei'c cfTects were likely to be recovered to 
defray the exjieiice. » 

The next question was, vviiotlier si,coj)yof the bill 
hail b&-ii deli\ercd pursuaut to slat. *2 <_leo; 2. c. 23. 
§ 23. 

It ajipeared that tlie defeudaiits were not co-part- 
iiei s; blit tliut ill alhhe business iiicludi'd in the bill, 
I/o/r had taken the principal direction, and that a 
copy of the- bill, signed bv the plaintilf, had been de- 
livered to him more than a mouth before the coni- 

* * I • » 

luenceinent of the action. . 

J*ar/t‘ maintained tliat tin* plaintiff must be nou- 
•siiitial, as a copy of the bill hud not been delivered 
to (‘acli of the defendants, the words of the statute 
being, tliat an action s^iall not be commeijKied until 
the expiration of om; month after the altoru<\v shall 
Inni" dt'iivored “ to the party or purlicsio beehafged 
‘‘ therewith, or left lor him, her, or limn, at hi.s, her, 
“ or tlmir dwelling-house,'’ a bill of his fees and dis- 
bursements. 

Lord Ellenboroogh. — The act does not require 
personal service, and a delivery o/ the bill to anagent 
or joint contractor may be a delivery to the party or 
parties to be charged, , If the person to vvliom the 
bill u as delivered had ftotmeddled with the bicsiness, 
though •jomtly liable with others who took the 

fiitire 


1800. 

FiM'iiE'ir 

IIoAv and 
J mil AIT. 

TVhert' two pi'f* 
son.s are liable to 
rtri fittfiniey f<»r 
bu?tfK>.« (Ittnft on 
their joint re- 
tainer, It i.s &uf. 
fieienl for Itini 
to deliver a eopy 
of his bill in pur- 
FiiaiK’t* of !<? IL 
r, to one ot 
tli'em, from 
tvlioni he le- 
ipived his in- 
f^tiuctior s and to 
M hoiri the ma- 
naj^eineiii of fhe 
TtUMucs-’s was Iclt 
by the other 
-iftVVfcr of a do li- 
ver V to timt tiue 
u Do did not in- 
L'l'inedtUe ; for 
Jte eunnot b* 
eojBidered as 
hmiiiir authority 
III reteixf if for 
both, nor is he 
likely to know 

wiiat fouudatioA 
tlu'ie IS for ih« 
charges in the 
bill. 



tASJ^ AT NKI pula'?. 




1809, 

FrvcHjeiT 

V, 

(low aiul 
Jaiuiaii. 


entire' directioh of it, I sliould bold thatllii^ was tio 
dt Iiv<*ry as to ttieiu. But the case diflerent where 
the bill is delivered*^ to the person authorized by the 
other parties to aet for them. One may leasonably 
suppose that hh has authority to receive it, and that 
when received, he will commuuicate it to llie others, 
and tak<‘ the neci'ssary measmesfor havinar it ta^ed. 
In the present instance, 1 am inclim'd to think tiiata 
delivery of the bill to Hop alone was a suilicieut 
ooinpliauce viith the statue («). 


Q* Whether aa 
attoroev can 
fnaintaio an ac- 
tion for htisint <>s 
done undei 

a COIMUHSSI ou of 

bail kiupt 1^1 nst 
theaMignec3,one 
month aittr he 
hisdihvi led a 
cop> of hit bill, 
but betotA it Iia 3 
bi en tdced by a 
JMa'^ter in 
Cbanicrv ? 


Las<stly, it was debated whether the plamtiflf could 
recover for the business done under the commission 
after the choice of assignees, as his bill liad notbeiui 
taxed by a master in chancery pursuant to stat, 5 


Geo. 2. c. 30, ^ 45. (h). 


(а) Vide Crowder t, Shcc^ 

X Campb, 437. 

(б) ^H^liich is in these wQjfds, 
Attd to the end that romrais- 
sions of bankrupt may be car- 
ried Ofk and prosecuted with 
as little esipcace as reasonably 
may be, be it en^ictjid by the 

“ authority aforesaid, 'iflwt all 
bills of fees or disbursements 
claimed or demanded by any 
solicitor, clerk^ ^ attorney 


employed under any cominis- 
sioii of bankiupt, shall bescU 
tied, adjusted^ aud certified 
by one of the masteis of (he 
court of Chancery ; and so 
much as the master shall ccr* 
tify to be due to such clerk, 
soPcitof pr attorney, and no 
more, shall be paid by the 
‘^assignee undar such commis .1 
<< siou.” 


Park 
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Park iosistefl that it Avasi imperati^jl'upon (he at- 
torney to have his Inll taxetl heiore he maUe any 
claim or demamT upon the ahsi« net's, whoarediref’t- 
< (I to j*ay him so ranch as the master in chancery 
shall certify to be clue, aud no more. » * 

Ji^rds .sultinjttt'd that the clause being in favour 
of the assignees, they were bound to take advantage 
of it, if they wished to do so, by having the bill taxed 
upon their own application, which in this case they 
hati .hud a full opnortunity of doing, a copy of the 
bill liuviug been tlcUvered to them above a mouth 
before the coranienci'ineut of the suit. 

JiOrd Ellcvborgi'gh said, perhaps the nieaning 
of the clause iniglit be, that tlje estate should not be 
charged beyond the b*ura alloued by a Master in 
Chancery on taxing tiie soliciior’s bill. Still, the 
assiguei". raiglit ha\eremlfred llienisehes personally 
liable beyond that amount. Thcymight be cOinpel- 
Iabl(> to pay more; but they were not to pay uftoromt 
asiiifiiees. The object'of the legislature might be 
only to protect the interests of the creditors at large, 
leaving tho§c who retain the solicitor to the common 
laAv liability arising from any ctratracl they form witli 
him, or any proceedings they may instruct him to - 
institute, 

• % 

Th<' amount of the bill was then referred* ^ 

Jervis and Reader for’ the plaintiff. ' 

» 

Park and Lowes for the defbhdant 

Attornic>, jiod ^ 

FIRST 


1809. 

FxjNfcnuT 

V- 

How and 





CASES AT NISI PHILS. 


niOT SITTINGS AhWAl TEini IN LONDON. 


Tliuisdi^ , 
Mov. iOtti. 


When there ire 
sevt r il t »ansp! 
on til ‘ SI I*', 
Jiid ijiinioi hb 
bt gnnloLx- 
amxK i \;ilu s^ 
tilt 1( id< 1 nuy 
uiteipose, take 
the \VJ tula's into 
bis otvM IniHi y 
and tiubd the 
examiu ttion 
Jiut iftu one 
< onns *I I* b 
bioatht Ins { v- 
amituiton to a 
ilo'M,, a qiK tmu 
cannot i< a;nli iily 
be piu to t le 
\ntru MS, by XI - 
oth< r (ouii 1 1 on 
the kide. 


])oi: r. lioi. 

TN tliH case a qiiP'sUouaroso of ( onsitl<‘r<ibl(* ron- 
.s<*(|U»'ncc to the bar 

^’liero >veie two ronn‘>el tor tho plaiiitilf, Tlio 
jiiiuor lisivmm <‘all(‘<l a witiios>s v^llo sfHuiod tli‘'pos((l 
tos-bnliloaiul pr( \an<*at(v tliebadu' mtcrposul, and 
was pi\Kot dioi^ to <‘\aiiniio l.iui. 

t 

The < onns<d on tho ojipoMtr side contended that 
ibis was irregnlar, and that althoni,di where there 
were seveial (oiinselon fin' same sale, tlieji might*-, 
arrange among t!umMl\e^ b) %»hom the wdnesves^ ^ 
slnAdd be < vammed; jet that when tin* <‘\amin:>tion 
of a witm ■'> w as liegmi l)y one g( ntlenion, the otheix 
had no right topnt a (jnestion: they might prnatf ly 
f>aggc-st <juestK)tl^ proper to be put; but eonld not 
address any diurtlyto the witness: iftlus rule wire 
not adhered to, a wituess might be subject to the 
eXHininatiOQ or (‘ro,ss-exaiiiinaliou of as many barris- 
ters as were rebiined for tlie pi iiutilF or defendant, 
much time would be wasted, and jgreut confusion 
would be introduced into prol'ci diugs at Nisi Trius, 


10 


Lord 
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Eia.i’ s uoRoi'(.H.— -ConVoivViice cortaiuly 
re<|iiirc'> tliat tlio evaiiiiiiaiioa ot’ a Wi'(iios‘4 should 
ho curriod on ontiivly by the a»-njliMia!i who lx 'ins 
il ; and .several eouiisel clearly (Miinot tj(' permitt-'d 
to put (jueslious to the saiui' wi,du>ss, o>ie all'^r 
anolluT, in the manner aj>prehended. But 1 tliink 
die Ie!idin:>- eonnsei Ini', a ri»hl, in hi.s discretion, t<» 
infer|)ose, and to take the evaniination into his own 
liands. Very iinploasanloonMX|uences might follow 
il tins were not allowed. If a gentleinan, il being 
his first appearanci' in a eonrl of justice, should be 
iniK'h embarrassed in the courst of examining a 
witmss, it would be hard if it were in lue power of 
the opposite party to prei ent his leader from ,s!<‘j>- 
pmg in to his relief. Vnd other occasions may be 
imagined whim il lyay be very ii^iportant that the 
gentleman who conducts the cause .should have the 
jinvih'gc of putting (pie.slioiis to a witness originally 
culled hy a co-adjntor. * In tin* pre.sent slide of tins 
har, there is no danger (>f this jn’ivilcgi* heing; abused. 


It would bo riiriou'3 to <race 
tho steps by which the present 
mode of conductini? trials at 
Nni PriuSjj so well calculated 
foi regulanty, c^cpeditiou, and 
the ducidalion of truth, hag bccu 


j:iadually ostaldished. If we 
look hack ^iOOyeais, we find all 
the coiin‘ol on both sidca at 
dressing the jury in turn, and 
the rules ofevulence entirely disv 
fCgayleJ or unknown. 


VOL.IJ. 


War DELL 





CASES AT NISI ITJLS. 


1809. 


7 hur'jd iv, 

isuv, yo* 


In nn n( tion on 
n p >sNoI)M boiul, 
ic HppC(U«M that 
the atti shiiji; 
i>itnes *«5 nn 
atiorney inlio 
foiinprh h.ul nn 
oUu p in London 
and r< Mdcd at 
Sjdenli im. — 
Hr)d lhaf it \\ is 
not ooonjih, to 
Jet in e\ idencc 
ot Ins li uid- 
svi iilia^ tu prove 
the execution of 
the deodj that he 
had disappeaied 
from hi** tnhee 
ill liOiidou 
foi a I IS eh e* 
tiiontli bofoie 
the tri if, and 
hill not luvn 
1 km id id (Junujj 
that period by 
|K‘i-nis silio 
Ltx linn, 

XI ithout she 111 11" 
til it sc<u('U h.td 
bodn made «iflcr 
him Jt the home 
111* m I upii’d at 
tSjdpnham. 

IJai ciidcnce of 
)i!^ hand'Xxrit* 
iiij* iiiiNadmit- 
li* i, tm proof 
th 11 ,i tivclsc-* 

1110 ill a 
<omint‘..si ni of 
iMii'vJiipt had 
he* it suPti out 
a^aiMM him, to 
Xsiiirh ho had 

»CVCI .l,l|K.JlC*d, 


War DELI. Fermor. 

f 


T)EBT on a post-obit bond.- 


— Plea, nouesitfachnu. 


The execution ol’the lx>ii(l wa<! Avilaessed by Wil^ 
Uani Wrangham, an altorney, Avho had an oUicc in 
Seething Lane, and refilled AiithhiN family ixi Syden- 
ham, 


F. Williams and Paley for tlie plaintiff said, they 
were no! able to produce tin' attestin'? Autness, nor 
couhl they ffivc direct inideiice of his being out of 
the ki?igdoin; but they nndc'rtook to shew that he 
had disappeared, and that diligent search had bteii 
made for him Avitjhont <<ffeet; ^\hi('h they contendeil 
ivonld be sufficient to l<‘t in evidence of bis hand- 
writing. hi Ciinli/^'e V. StJ'fo/i, ti J'Jnst, Ith'h AAhirli 
Avasau action of de!)t on bond by tan admini.stratri.\. 
evidence being ofl’tTed that diligent imjuiryhad he* n 
marie after one of the subscribing Avitnesses, and (hat 
110 account could be obtained of.sneli a pei’,son,j)roof 
Ava& admitted of the hand-w ritingof the plaint iff’, a\ ho 
was the other attesting AAitness. The subse«pu*nt 
case of Crosby v. Percy, I 'Taunt. 1 Camyh. 
303 . AA’eiit still faithcr. y There, evidence of the hand- 
writing of an attesting witness to the assignment of a 
leas<* Alas admitted, on proof of impiii y having once 
been niado at his usual place ofabod when tlie per- 
son imjuiring Avas told, that' he had absconded 16 
avoid his creditors. Mansiield, C. J. said the 
balance of conieuience was in favour of extending 

th<*^ 
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Jlu‘ ink*, imd that more inoonvcuiencR would result 
fioiu excluduig^ the secondary evidence than from 
admitting it. Nor was this iliictriue, as had keen 
Usually supposed, a modern innovation. In an 
Amnymous Case, 12 Moil. 007. ^^hich had been 
overlooked in the recent discu.ssions upon this sub- 
ject, Lord Holt lav sit down, that “indebton bond, 
upon issue of uo7i est factnm, if the jilaintiff prove 
the wilnessi's dead, beyond M'a, or that he has made 
shicf iiiquirt/ after thou, and tannol hear of them, 
In* shall be let in to prove their hands.” 


1809. 

tv AIlDfcLL 
V. 

Febhok. 


liOrd EllcN'iioroik.h. — liponthesi* authoiities I 
will admit the secondary evidence, if jou shew that 
vou could not by any nit'ans fiiul out the attestiug 
witness. But I will v^atch vovy narrowly your proof 
of search. This extension of the rule may leail to 
dangerous conse(|uences. If the attesting witness 
knows too much of the*transaction, and his examina- 
tion would ha^iard the validitj of the deed, he may 
be sent out of the way, and we may be amused afthe 
trial with an account of his Jiaving absconded. 

A person- who had been clerk to Mr. Wt'atigfmn 
was then called, who stated that he had disappeared 
about a year ago, and had iijit since been heard of. 
Another witness swore that he li^d repeatedly called 
at Mr. Wranghains late office itt Seething Lane, 
without being able to learn any tidings of him. But 
no ( vidence vvps gived of an inquiry having been 
made at.thc house he had occupied at Sydenham. 

L 2 Lord 



484 


CASKS AT NISI PllICS. 


Lord Elkhn BOROUorf said, it was ]iOS&ible he mighi 
have lu-eti shut up there all the time, and that his at- 
teiidduce might ha\«. been eufortedby a subpoena. 

The plaiiitift’js eouiisel then provv'd that aconunis- 
sioa of buuknipt was takeu out against Wrant(ltam 
us a money scrivener, to which hv‘ never appeared, 

iViglctf for the defendant still iiidsled that this aas 
iiisuffieient. In Cuuhfl'c ScJloHy proof of tin* ad- 
ministratrix's hand-writing was admitted upon the 
supposition that tlieotlur ath sling witin-ss was a 
fietitious person. And m CtiKsbg v. Percy, Sir 
.Iamis i\I vnsi n li) proeei ded v<ry iumdi upon llie 
partievdar eirennislanci s of that easi‘, saving that the 
proof of tlu' assignniejit was meie matter of form. 
But the rule eoidd not ree< ivetlie same exti iision in 
an action on a fiost-ohil bond, aninstrunu iit of a verv 
suspicious mitiire, and reifiiijaig to he authiaitu'alt d 
bj some one present at its t x( ciition. Nor could tin 
prw’eeiiings under the eoiihnission make anj ddh r- 
eiiei‘, as If i owg/row niiglil h,.ve been daily walking 
about llu' strev ts of the metropolis, although In dul 
not siuTender himsi If to l!u“ commissiom rs. 

Lord Ef.LCMioKorc.u. — 1 am disposed to treat 
whatcvir falls from the h'arni'd ( Inef .Justice of the 
Common Pleas witi* the greatest respect ; hut I do 
Hot see how secondary evidenci is tob<‘ admitted or 
i< jecterbaecording to the nature of the deed to be 
proved. It must depend ujveii the possiliiMtv of pro- 
« nring the atteiidanee of llie attesting w ituess, not 
(ipou the testimony ho i-; likely togivi*. liithiscase, 
4 1 think 
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I think the plaintiff has now laid a suflicient founila- 
tiou for letthijj in evidence of the haiul-writiiig. As 
IVrans'ham did not appear to hi;* cotinuission, linust 
presmno that he was out of the kingdom. Had lie 
b('en at Sydenham at the time fix(‘d fm-hit, surrender, 
I must suppose thai he would have surrendtreU to 
save himself froju a ca])ital felony. 

The execution of the bond was then proved by 
evidence of ham’s hand-writing, and the plam- 

tifl had a verdict, 

Williams and Paley for the ])laintif]'. 

Wigley for the deh'udant. 

[Attornifi, yitard and MilU,] 


N, There was a su^gtj'stioo in thii, case jxadcr 8 9 W. 8* c. 11^ 

but it HUb coiuidcicd (jiaitc superjiuous. ^ 


U3 


IS09. 


WAUUt-ef- 

V, 

Fl’RMOK. 


ADJOURNED 



- 


CA^ES AT NISI PRK S. 




I’liiiav, 
Dec. i. 


ADJOl'RNED SU'TINfJS AT WESTMINSTER 


POOLK V. BkNTLLTi. 


If an iiistnimenl 
proffssiii;^ to be 
an ci!,iecnn .it 
for a le ist*, when 
taken altoge- 
thei, appears 
iiiteaib d to 
Iranbfi i posses- 
sion and a pre-* 
s* at uUi*re‘-t in 
tlic premlb« 3 to 

OkMeiuiOt, It 
Will !»- treated 
?!•' a If , el- 
oo^h It («»n- 
taiii <1 btipiila- 
tion foi bul'*»e 
^iiently t vi rut- 
in;? u lease under 
seal. 


M as an action for use and oonipatioii. 


I'he jdaintiff ofti'rod in ovidenct' as an agrecmeul 
aninstnnnciit, Mliirh had an aj^i’ccinent stamp, and 
of which the followinii^ i& a copj ; 


“ Memorandum of urrocnicnt lhisl'2lh day of June 
lOOd, between John Poole, li;s(|. of IIif^hbMry’'rcrracc, 
in the parish of 8t. iVl ary, Islington, and Peter licnth y 
of Pancras l.anein the city of l.ondon, Mason, Vva. 

The said Jolin Poole hen'bv agrees to let unto 
the said Peter B#ntle>, and the said P<t«T Bentley 
agrees todake of the said John Poole, all that piece 
or jiaveel of land and preinisi'S thereon situate, &c. 
for (he term of sixty-one years from Lady-day next, 
at the yearly rent of one lumdred andtwenty pounds, 
free and clear ofalUaxes, parliamentary or parochial, 
exct'pt landlord's property tax, the present land tax 
being redeemed, the said rent to be paid quarterly, 
the lirt^ quarter’s rent vvitliKi fifteen days after Mi- 
chaelmas 1007; and that for and in consideration of 
a lease to be granted by the said John Poole for the 
stiid term of ) cars, the said Peter Bentl<*y agrees 

within 
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ivitliiii tlto spare of four years from tlte date hereof fo 
e'peiul and lay out in five or more houses, of a third 
lale or class of huildiuj?, the sfiiu of 2,000/. and the 
said .lolui Poole agrees to giani a lease or leaser of 
the .''aid laud and premises as .sooii'as the said Iim; 
lioiiM's are eoiered in; and tlu' said Peter Bentley 
agree", to take such h'a'-i' or leases, and to execute a 
counterpart or counti'rpai is thereof, the said John 
Poole to lake away all tlieglassot tlie green-house, 
kcc. I'hi.s agri'einent to he considered himliiig, till 
one fully prepared can hejiroduced. 

John I'uole, 

Ih'ter Beullev,’ 

Park for the defendant objected, that this instru- 
ment operated as a jir< sent, demise, and ought to 
h.ive heen slamjiedas a hnise, 

(iarroip, coufrfi, Contended that the wdiole tenor 
of tlu' instrument shewH'd it to I'e only an agreement 
fur a liMse — 'fvhieh app-’an'd decisiiely froih tl’<i sti- 
pulation on the part Of the plaiutilf, to grant a lease 
or leases of the premises, and on the part of the d('- 
fi'iidant, to execute a counterpart or eounferparts 
then'of, lie relied upon (joodtitlo d. listwick 
Wey, 1 T. 11. 73-3, as expres,sly in point. 

Lord Elli.niiorougii. — I aha of opinion that this 
paper [lasserj a present ini erestin tliedaiid,and operate^ 
as a demise. Tht lease or leases aftenvierds to he 
gran t»*d are only by w ay of further security. Present 
fiossession is given, houses are to he built, and tin 
•isrei meiit is to be binding till another is execuh'd. 

IJ 4 I therefore 


2sr 

1S( 9. 
iVoii 

V, 

liLSiLCy, 
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1R05. 1 thort^forc rriiiiiot r« ccive llio paper i« ex i<i('iire, un- 

V — — ^ levs ‘staiuix'd aa a lease. 

Pool h * 

2 ». 

liEMiiv. , I’laiitlid’noiisiiUed. 

r 

The case al*t» rwardf^ r.nue before the ('ourt of 
K. B., aiid tla .Iml'^es beiiiii all of opinion that the 
instnuiK'iit v'a-^ a leas , a 'idc'uia that had been 
granted (o m t aside (ln> iion Mt, was (Im ]iari;ed 

(!tn)ow an<( Sloths for the phiintifl 

Park and Reader for the defendant. 


Vide Roc V. Aslibuiner, S T. 11, ICJ, and Barry v. Nugent, 
there cm d. ’* ‘ 


Satuidiv, 

Dec. 


llojiGsoN q. t. r. .Frow': i;. 


A.Iiconcto )uH- 

kei w III) s 
lict u< t to ho 
Usod h> hjs set - 
vaiit nnplox'd 
to St 11 ,,oods on 

|llSa<COU».T, la 
lint Itoblo on 

r. i. 6 . 
as for (etlinf* to 
hue or Undi 
Ihc liccucc. 


]|r^l]n r (id y?) fj.y. c. iO. S. Ir^. [a) to a 

pc iialt> or 40/. 


( (i) TJio statute i n ict& (hat 
in taseany prr.son shall out 
to hue 07 IcudikW) licence to him 
or her "ran fed as aforesaid, or 
shall (fudcA^ith, or under co- 
lour of any Iitence granted 
unlo any othci peison vfhatso- 
ever_, or of any licence jii ^rhit h 


his or her onn real iiinic shall 
not be inseited as the naino of 
the ptfoOii to whom the samp 
is granted, the person Jetting 
out to hire or iciuh/ig any such 
iironcc, and the person so trad- 
ing with oi under colour of any 
licence granted to any other 


pcrsK.;i^ 
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'rh<" lirst count of tlic (1( duration *stalc(l (hat the 
^Ich iiduiit, heinjj a haukcr and jx’dlar and |»(t(y i[ou<,ho.N 

< liupinuii, and hasnijj; a liia inc suhscrihed by (wool* i'. 

(In- cotntnisdoiiors for tho (iino bcinu; for licensing I'l-owtR* 
hawkers, dealers, and petty chapiiK-n* granted to him 

to travd and trade with lvv<» horses from (own lo 
low'll, K.C, did unlawfully ietoid to hire and lend (ho 
said lift nee so lo him granted, to A\it, to one lienja- 
viin Wdrl)‘j, the term lor which the same was grant - 
ttl not being »'.\pircd ; contrai'y, ice. 'J'he second 
coiml alleg(‘d ihul the defendant did unlaw’fidly'A nd 
the licence. 

It appt-ared that tin- dcA-ndant is a coal merchant 
in St. Catherine’s near thcTower, and thathewas in 
the iialiit (>f ( m[doyi«g IVorty as his ser\aiit lo sell 

< oals about (lie stnets from a waggon having his 
(tlefendant's) name pajntetl u[)on it, and drawn by 
his horsc'-. Wordy received a c/>inmi.ssion of Js. (Jd. 
a chaldion u{)on (he co:v!s he sold; and su«li as hg 
coidd not tlisposeof, he brought back to the defend- 
ant, If he gave credit to any (»(T.son it was at his 
own lisk, as he was alw'ays obligeil to pay, upon 
his retnruhoine, for All that were sold. Ujion these 
occasions Worhy carric-d about witli him a licence, 
which his master had taki-n out in his own name, 
and had delivered^ to him for the jmrpose of pro- 
h'cting him. 

person, or ai|y licence jn ivhich is granted, shall each of them 

liiv or lic-r uwn real name shall forfeit the snm of 40t. to be rc. 

not be iiibcrtcd as (he name of covered,” &c. 
the person to whom the same 


The 
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1S09. TIic Altornky-Qweral iiitfisted lluit (lie (it ft iidaut 
}) ui i'lctim’d the penalty by thus liaudin^ oxer his 
^ Worb\j. ‘rhe object of the statute was, to 
Fj.omlu. ‘ pn vent any person from hating: the ojiportumtms ot 
committing ro)/ij(‘ry and fraud enjoyed by Innvkers 
and jM'dlars s\hos(^ chafacter had not been investi- 
g'lbal and vouclicd for. This appeared clearly from 
thesixth section, \\ hich enacts, thal before any pei ' on 
sliall be entith'd tC/ recei\<' any licence to trade or 
travel as a hunker or jiedlar, he shall produce to 
the eonHnissioner& a eertilicate signed by some out, 
clergyman officiating within the parish or place itli 
in which he has his usual plac<* el' residenet', and 
also by Iavo reputable inhabibints of the said parish- 
or place, attesting that he is of good character and 
reputation, cud is a lit person lo be licensed to exer- 
cise the trade ('fa hanker, pc'dlav, and petty chap- 
man. lint this cl.inse \v(.>ul'l he rendered (Uitirely 
nug'itoi y, if a }n:'n; uiKkr colour of licences granted 
in hi-^ nvn nui.u, 'oibd |>eud out his Her\aii(s, «ho 
might be men of the most iidanions eharaoter. Tlie 
liceiire nus pi i-i uel, and could only la* used hy the 
person to uIk.ui it was grauud. 

Oarrow, cotUra, maintained that the act went no 
fartle'r than to forbid the lending or letting to liiveof 
a 11' ( 111 a, to be used by another as a separate trader, 
an 1 fi.r his own advantage. IV »rhy here repn senled 
the defendant, and the liceuct' might he considered 
as having been all the ■vviiile m the defendant’s pos- 
si'ssion. If the person to whom a licence was grant- 
ed should be taken ill, cotild it be contended that 

he 
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hr inii^ht not send ont his servant ^'ith his cart and 
horses to sell liis ^oods nntil his reeovery? The 
meaning’ of the legislature could not he that tlie 
hawker should be chained like the drag-staff to his 
cart. I'here -nas a sutlieient security foi the servants 
m the character of tlic master, and he was respon- 
sible for their acts. 


1S09. 

J(0])01UN 

r. 

Flo >v Ell, 


Lord EccENnoROCOH. — The declaration states 
that the defendant Id the licence to hire, and thathe 
h ii/ it. We must, tlu’refore, consider whether he did 
either the one or tlie other; not whctlier what heac- 
tiullj has done ought or ought not to have beeupro- 
hibit( d by the legislature. It a[>{)ears to me that in 
sending out hi.s servant to sell coals with the licence, 
he neither let it tcehire nor lent it. He cannot be 
said to have let it to hire, having received no lure or 
reward fer parting wjth,it. I Fo;%, instead ofhiring, 
w as liimscif hired. .Nor can this be considered a lend- 
ing. L( nding may be uletined a gratuitous. bailment 
of a chattel to be ufied for the benefit t>f the person to 
whom it If' dclivei‘o<l, Heie, the supposed borrower 
do<s not derive* the benefit arising from the use of 
the licence. The coals were sold on tho<lcfcndant’s 
account, ami he received the profits of the sale. 
Worhy's commission can only be considered as the 
wages of his labour. Perhaps the licence was no 
protection to him, and in that case he might have 
been himself prosqcuted for trading as a hawker, 
w ithout/ or luider colour of, a licence : but I clearly 
think* that no forfeiture has been incunx'd by the 
defendant. The certificate certainly looks as if the 

legislature 
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iOi 

1800. 

iloiXr jON 
V. 

FlOW£». 


had nu^aiit that the licence hliould be |M'r- 
soiial; bui this conjecture cannot extend a pejial 
statute beyond llu‘liiiriits jMiintedoutby the enacting 
clause, or naider a delivery of tlK‘ Jicoiice to be used 
for the bnienl oVthr owner, a lending or letting to 
hire. Freni a <’oniinuincation I have had with the 
Ciiinc livKON of the Exchequer, 1 find that a case 
like the present occiim cl a few jears ago in klot 
fyourt (a). It having been rnh d at Nisi Prius that 
the action could not b(‘ maintained foi sending out 
a servant avoIi th<‘ lii'cnce, a new (rial was moved 
for; but the Par'^ns w( re all of opinion that the 
case did not come within the ac t of parliament \ 
should hold inyisdf bound lu re by that authority; 
aodit perfectly corresponds with my own opiniou. 

Plaintiff nonsuited, 

1 

The AUorncij-Geva'aL and Gurney for the plain ^ 
tiff. 

# 

ft 

Garrow and JLaires for the defendant. 


[Attornics, Lcdmck and fVtst" 


(tf) Chamberlain q. t. t. Hill, H. T. 41 G. 3. 
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E^A^fs q. I, r. iI/;NTBR. 

l^EBT on .1 Eliz. to rorovi r 30A vliicli flioJeolit- 
ration allr<r<’(l tlie (Ic^fendant had forfeited bj’ 
employing in the buhimwsof a carpeiib r for bi mouths 
frou) the 18th day of May 1888, one J. II, wiio had 
not served an apprenticeship to the said trade. PJea, 
nif debit. 


Il appeared tJiat (he tlefendant had ('Uiployed .1. 
it. in the manner alleged, from the 18(h (if May 
1808 Id the Idth of Septe, liber iJ!0}>, 'I'he deel ira- 
tion was entitled gem rally of Michaelmas 'I'eim, 50 
(leo. III. and the writ was nvL given m evideiict. 

Jo'vi'y for the d<‘fendant contendml, that his client 
eoiild not be liable in’thls action for employing the 
journeyman before tlii' dth of iSdv ember 1808. 'Fhe 
statute imposed a jniialty of a mouth forsetiing 
to work a person whoftarl md served an apprentice- 
ship. Therefore eaeh month that this was <tone con ■ 
.stituted a dislinet olienee, and hy .>1 FAh. c. 5. ^ 5. 
ail actions brought for any forfeiture upon a penal 
statute, the henelit whereof is limited to thekingand 
the pro.secntov, must he brought within one year after 
the otfeuct' is committed. 


It was suggested ondhe other .side, that the einplo j"- 
fnent of thi.s person from June 1808 to .September 
1809, was a continvicd act, and that the .statute there- 

foro 


Afondny, 
DeccBibiT i* 

fn .in n( lion oit 
5 I II/. I )r set‘ 
lo i5ork a 
)«>nn)ryn» in Mhcr 
bd> m»l s M\t‘d AQ 
appiontiMsinp, 

the pLunliil ( nn* 
nt‘l It aii> 
p<M)8lt\ that 
bfi II jiu lim'd a 
vf'jr befort* tlio 
roinmci t onimt 

5>{ iljf suit, 

altlioii^di ll dr~ 
f" iid .ni < miif- 
iniiui It> nriploy 
tJir saipt* jt ur- 
iioyiTian wMiiio 
th(‘ jear. 



aw 
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1809. <lid not brg^ui to run till tRo 1.5th of .Scplomhof 

— V » J 80 y.— Blit 

Evans 

iluMEK. liOid Ellen BOROUGH said tlii' statute \\asa bar tu 
all tlie penalties that had accrued before Olh Novem- 
ber 180B, and the plaintiffhad a verdict forthose that 
accrued bubseipieutly. 

Oarroiv and Lawd for the phimtifT. 

Jervii for the defendanl. 


Mtonmif CAtjppcnc/ii^u ind / .] 


It is, prihaps, fortunate that 
there is not mucli inducement 
from pocuuuiy consukratiou^ 
to bnug ail artiou on this hta- 


tute, as the plaiutilf cannot re- 
cover for hib own use more than 
12/.'' and he must pay his own 
costs. 


Wedno dav, 
Vtumbci b. 


W VTSON V. l*r VRS- 


A p-itcnt, dated 
lOth Mdv, con* 
tamed a proviso 
til if <i NjiLi ihc.i* 
tioti iihould be 
iiQrolltd \vithm 
one calend ir 
month next and 
linmed lately 
after the date 
thereof, 1 ho 
•pecihcatlon was* 
viroUed on the 
fliftex the date uf 


npiIlS ^vas an action on the case for the infringe, 
iiient of a patent. 


The patent bore date 10th May 1808, and contained 
the usual proviso, that a specification should be in- 
rolled “ within one calendar incuith ne\f and iinnie- 

10 th of June following;. --Held that the month dKinolbr^ia to .nw Idl tlioday 
the paft ni, and that (hu i>pC€ihcaUoii was ta Umc* 


diately 
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“ diatfly uflf>r (he date thereof.’’ — I'lje specitication 
Atu'i not uirolled tdl the iOth of .Fuiie tbllotviugf 

Park for the dt'fendaotiiisisted thatthe patent M’a,« 
\oid, the specihtation not having- been iorollcd on or 
before the yth of .lime, M'hen one caleinlar mouth 
from t^ie date of (he patent expired. TJic mouth 
iiiust !)ei'ia to run from the lOthof May, and ineliul- 
(d the vvliole of (liat day. It therefore eould not 
extend to tin- H)th of .June, tln-re J>ein«; a clear im- 
j>os!;ibiIity of two dayh of the same number being 
< om])reheuded in one calendar montln 

S< hr ipi, contra, relw d u[)on Thomas v. Popliani, 
At. t till/. Dyer b. Moore, 40. S. C. The 
ciuestion arose there upon th^* statute ofinrolments, 
117 II. 8. e, 10. whiefi enacts “lliat tin* inrolmeiit 
“ shall be made irilhhi i>i.v monlhsvent a/ler the date 
of I hr deed.’ Tjie huh ut are in is'iic bore dat<*, 
}(th October l•■)o7; it av as inrolled in chancery on the 
llNt of March 1 o.j8, w huh was the last day* of Oie 
six monihs. reckoning 1>8 days to each month, and 
making the day of the date e.rrti><>iie. The Court 
held, that the indenture was Avell inrolled, and that 
the w'ords “ next after the dateof the dped” were ox- 
clusive of the day of the date. 

JPark in reply, urged, that mlKut case the Court 
xvas bound, if possible, to sUppoit the t ulidity of the 
deed agamstthegrant<v‘,'vhowasa subject; butthat 
the grant here being by the king, w'as liable to a dif- 
ferent rule of construction, and that it had been often 

‘ decided 
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l 80 y. (I(ri<l( <l th-'it wjicrc !i {»<>no(l wits to bcm'koiiccl iVoiu 

^ V ■ * it ditto, tlfo day of (hedato was iiicliibivo. 

W ll’sOV 

^ I ^ 

rhui?, J,4(>i<I KOKoroix. — If used to Ixi liold IliJil 

' IVoni th(‘ dat(\" iu(‘lud(N fluMlny, aud “ iVoni lia 

day of tho d<i{r/ o\( liido it. But siuco I hr rasr 
of Ptfs^'/i ^Thc Duke of IjCC(h{jii\ th(\s(; fdriftal dis- 
tinctions }iav<' la rii dou»' axMiy ; and the rnlr of **’ood 
sons(' }»as rst;d)lish(^d, that siirh ords ^hall hr 
roiistru(*d arrordiiijr to thr int^aninj^’ of thr parti(\s 
niio usr tluan. l'h(‘ < asr ritrd ii])on tin* statnlr of 
iiiroJnjiaits J think is (‘xpn ssly in poinl. That sinews 
that thr daj on wliirh lh(‘ parent Ix'ars dal(‘ is ]iot 
h)J)(' r(M‘koiu‘d. The month thrn forr onJy ht i^anon 
the llthof iMay, and melndcd (In^ lOth ofdums tin* 

<hyy on which {ho spe(;ilicali()n was iiirollrd. 

% 

a'hc dofoiidant afterwards Wait a m nlict on lia 
tiK'iits. • • 

« 

« 

JCjtafrow and Svlwfjn furThe plainliik 

* 

Park and Cooiyu lor the diTrudant. 

[Attoinir'., Slopcr 'Awi UutnUhm*\ ^ 

(fl)Covvp. 7H. ^ act is done is to be /m/za/ef/ In 

But where the compufdtioii the reckoning. Ca^^lle v. Bur- 
of thiie is lo be made from an ditt, 3 T. U.,d2.?. Glassingtoo 
Hit donCy the da^ uu which the Kawliud^ 3 Bast, 407. 


TAUNT0:sr 
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I 

f^T^niS A\;iN an action lor rnnunal ('ousrr'^utinn 


Ti 

Do<thlljt i. 


In til i a )uN)r 


To prn\(‘f!ic‘ niarnai:*<‘l)(^t\vorn tho j)lciinti/rand his 
* < h'ri»}nMii N\as<allo(1, \vho.>.AVO!» *J at ho haiJ 
{xilornad the (vatnjonv m ilw ^ 'Jfffju f Roif.tl in 
1\av i a oi LoM)t)\ ; and <i « o])y of tlu' n t( i v a . 
pat in, sftdmt; tin pailus to hava in (‘h niciri ird Hi . 
3^1 rn lijiMhis 1 h ]a\ laan \ lio 

to a distant paii>h, did not kn >u \\a< l!a i fnaM*i ^ ^ 
liad hi < n ii ai dlv a>U nmi/(‘(l, and basns pj. < Kvih^ d 
ni tin < hap< I ni ijin shon : and at lu -.h tin *e;js{< i ttt 
in .niaLji > or banns ^aa'- piotiu id, 

• 

P(0/l tor tliodetondaid ol p i U d, tlial tl)(‘[)jaint.a 's 
in<3iriat;i ippiAiiod to hi nnalid nn id ':1a (hli. 

< Sd. uliK Ih nai fs! that ail inaiij solcnnii/dl in 
aM> olhi 1 pi tro tlun a i lui‘ ^ h orpnidn chaja [ \v ii* ro 
h ini5s|ia\r hi ds n naliv puhlistn d, unh ^s hy i *«at 
Ik I ’K o fioin liu* An hhishop of i\niii il>nrv, hat! hi^ 
\okL JSiMViihnd hdn^ uf tilt pnhlnaijoidd 

h nnis in ili^ rh.ipi i, tlu* Judi;i‘ must pr 'sani'*, tli.it 
it nas liki'tiR oliaj)(*i ill tin' iSarih/j or tlundiapi is in 
tin' Jiifis of Couri, in A\hirli hanut> liad not linen 
inually pnhhslied hoforo thepa^iuii; of thoinaina^e 
ai h and In whii h inairia‘;(\s duinot now he li i^aliy 
soil nnu/td. 


nt/i X 111 u 
O IJ 1 », lit !1ll'<t 
j <vi- 

*« « t 1 it I ,s 

t » < u 

P'i) i 'it a 4 II* 
f lOif iln \ J« 


I lU (t{ { 

I 1 i or iTj ]j- 

xU XV, . . 

« ♦ 4 I) M I 

I* 4 4 . 4 j,> 

i , oi h) I- 

1 1 ' If,. 4 d 

^ i T u \ r 

•»( 1 » • II p 11 > ii- 
i (1 t 1 )ii < 1 , 

a U > prii' i’ .t 


H ,4 ( t 0 ni 

still iPu 

o pu'^l 5 (J 

!. 1 Ik } I I ( 

t i t n ut Utc 


Lord J’,M*rNRORoiori.sr(iiu'>I1oro!is dc rtiitM'hi h- 
lion .IS Mill ib'iiKU’d ; but said hr would all(<\. ! >.* 
VoJ.. U. X tii.d 
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m 

1809. triiil <0 t)ro< e(i'l, so that the plaiiiti/F in tlu» 

inraii tinie^^M'iid to tjio T«m(*r of J^oiidoii to make ia- 
V, quifies coaecraiug tl'ih eliapel. 

WyuoKN^ **■ 

Some lime after, the parson allended who regu- 
larly ofliciales there, and ])rodiiced a n'f'i'-ter ofmar- 
riai>es, i>oin;>; haek to the >ear 1v7H, and a rec^i^ter 
of the piihlieation of hamis fioni I he year 17o l, v. hen 
the niain.i!>e ael parsed, lie Tikewii-e stat('d, tlr.o 
A\I)de he h.id knonii tin* eliapt I, niarriejji ^ had ]»eeu 
fieqi){‘ully jierfonm d in il, and 1 •ami'' proclaimed. 

i\}k still ohjceted, (hat ihe e\idene<' Mas iiUMif- 
lieii at ; as milwilh.' (aiidinj; aii} Ihiii!^' tliat had heen 
jirctvid, liaiiiis minht nei '.'Inne In eii proclaimed in 
this eliapt'l before tin' passing of the act. 

Lord EM.r.MiOKGioii. — As banns appeartohaio 
lieeii frequently piibli'ued bei\‘e\> r dnce the passing 
of the \narri.i”<‘-,u'l, t will pr< sume tliat they were so 
before. Tlie regisl'-r [nodueed begins witii the year 
17ol; but thi" eirmnnstanci' is accounted for by its 
being neeessury then to begin a new register of this 
sort ai'cordiug to the furin prescribed by the statute, 
Daitns were most probably [)nblis!iid previously, and 
cnteri'd in a ilifl’erent ri'gister, or perhaps not regis- 
tered at all, Snllicient evidence is now adduced to 
found the presumption. Howi'ver, I cousidt'r this 
only as a priitui facie rase; and 1 am ready to re- 
ceive evidence, that before tlie passing of 2<> G. 2. 
c, ay. banns were not usually [iioclaiined in tliis 
('hajx'l. Ill casi's of this sort, where the marriage 

has 
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It IS iKtn holciumzed ui a cha|>el, 1 hop* tho plain- IW. 
nil xiijll conir pippaufl \uth th<‘ rogist<#^> ajjid other 
t vulciK e to sl'( u til, it haiiii-i aie now, and havt 1 m on 
iisiiallj' publiijhed thoi ( . W itliout soino Ibimdatiou >» icootT. 
ot tins sojt, 1 e.innot Ibiui anj presumption that it 
IS ,x f hapil m whicli maiiiaiiOj m.ij bo lawtnlly so- 
li mni/i d atf oidiugto the punisions of the mariiagc 
a( i. 


'rin plaintiff had a ’Vd’dict. 

The Attoimy-Gi netid, Gidiou-, iyw\. Dumpier ioT 
tiu plaintiff. 

t ♦ • 

Puik and Manpati foi the d hndaiit. 

[ Vdofim , lUiikt and V att ] 


* # 

In RlT V. Not fh fit /, J) 

65h tlif conr^ of ii. 13 
inincti tlidl- by public cbtpt I 
iiM\ hith () inn.j !u>c ht'cnuwuilly 
puolislndj * Uu Jit^isUturciutdiit 
a chtiptl cxis(in ,5 at tin* tuuo 
when the marriage act pashcd, 
and in \\hich banns had then 
bten usually published; and 
consequently, that a marriage 
sulomitiij^cd in acUapil erected 
Since 26 G- 2. U void, although 
banns have been ircqucntly^pub- 


lishtid '^nd m Uihgt s dt fa to so- 
I» mni/td tin n rron>*ihc time of 
ibtr ( tioii Bu^ an in iu> mar* 
rid.^! ■», hoiii uici and iind- 
\ 1 1 tciu ty had bet n suit miii/t d iii 
such chipcls, atb have from 
time lotnne been pas'-cd (o len- 
der ih<m v.ihd limit i certain 
rt stnctions, and to tvempt the 
olliuating chrgymtu from the 
penaHiiS they had incurred. 
See 21 G. 3 . c, 53 , 4 1 G. 3 . 
c, 77 . and 48 G. 3 . c. 127 . 
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s 


! u n 
DiC. 

A nun I iiotn 
tiuUrwit ntiu 
iin xi ii}^ (»f il t* 
liai>kr»]n 1 1 ws 
l>\ iuj ii I ^ I 
|> ti (u hit ttn to 

I) tU ^<1 111 if 
foT V, 111 M ;i 
I > bt ^ lid K - 
Cor 1 11 t j I i* 
Min nn U lUu , 

ilC III 111 ( 1 bi II sr 
P o^iin tin of 

\ I l* ah tl 

t) 1 bv ( 11 r I 
piiblu b ith { if 
/ u Un J of \ )i h 
b< w i<i ) int tc 
fi int 111 fi p. 


t 


I 

w idsn'rwjr js. Aj- 

\l)U)l u’Wi Jill t s fN [ 0 \D 0 \ 


\\ r ! * . \ I N / ' \ » 1 


IS au I n un» * I 
^ lol, t » h V ^\l u » r ' 
on liie S( v< Mm «. J ^ 
tlu‘ <(U( stion, v\ i « i< 1 ? t 
h(i(h t \\ \\lun tL» in hi ^ 03 


*i .>v <!u Lord ( ihiur < i 
i « Idl WAS 1 l)<mLin]>^ 
\ ii (t Ot ja inU d ujfon 
on \ j<)o>!v i n a 
I S<u)ki npt 1 iws 


TL< <i{]uinativ< w \ <<nu!>d(d OomliH jiLiinlirt’’^ 


ll.l^ v\^ ( 1 K i( (i a piihi d 
ohi ! , 

ahn t t I u* 0 i » 

Vii 0 \\ !•- o) ! ( 

]d > hU . o I \< I 


iialu ‘lid !va(i»s ,«t Sonlh- 
\ Ji n lx {\v( ( n him 
i ?. ! I ddo ^ » ?ht.tdi( «it 

n m m < if tlu* 
* \ \ * . 'H I > ill d tho 


inati u ! 1 d ^ f I * ‘ il d l.o is to 

Ih pod ix f >% i iIm a^H t 

mint>\< annooo^ ^toiion — Jin plaintdl lik(‘- 
Misi in* U d ih< na !i i>nt In is joint h nant 111 
U( ol thi sjjolvh u tl ^ tood, Avhn !) had Intri 
\Mnt< d to him tOiJ <ui )tiu i p< 1 on tor tins pnipos( 
I'j tin loid ol tin m ih( i. 


laid Cl n \TiOK()i GH 1 nh d, thd V/tlhams Mas 
not Mitlnn lln* I ankinpt lausl)^ uasou ot <itlni ot 
tin tiaiisat tiojis aiul baid, that a binidmi? f 11 a 
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^OL 


iiKni\ own hihi, {or \\]iH((Wi‘rpurpu oouid not 
ruiisulor(‘(l a !ni^ joio Miiinj;-, 

I 

Venlkt for iho defLinlanl (n). 


ii^>CAh 

* vr ^ 

AVii 

bn vfiNs. 


One of llie \\\iV ( ' ^ * 'o <“vamiiiocl <;ii t!u' roire 

dh'i aj>|)i 0; ! o niblt rlrin nui upon 

t!). pl.mititr f the nl ^vliioii lie Lilt! not 

rl ninU'v tlu* oonan ' 

ll wae <‘()nt<^*)(L .! o i] x\ » ;»?< Mujju'Pait \vit- 
lie ( aon* M op’ ^ .oio.-joo, unOtr 

Avhicli li(^ was ton*eoi.» .. » vjo* -a{ 


A I <bN I ofa 

iMllLlUpt 
f) i nut (»jov» 
lii^ (*i l)L uiidi \ 

i<it i oi.ini 'snioji 
1 t I •) I lit 

v\)(i 'lasup- 
pt)i ' I lu* ( om- 
iii i iviit, .'ililiou<i!< 
nt't («> iiw 
tho c-iLitc* 


]^oj(l liia.CMio* ’« • A rn^iiLoi* {H rliAVlyan 
incoiuj)(‘((aii V iPo Oiua i ||:*> i’ont] ont«t<^viU(‘h 
li** nniy renave a oivoi iai; i^nr * iSo why lie 

sln)ul(l not hr alLwvr’i u wL'tl oely ‘j^ot's to 

Mippurt the coinu. *. of La h hr h i <5t awiih'd 

liinisrlL It nKr> !>* ? om‘ ^ oo> for ifuii 

to lio ullowrct ID sir hi'i ^ » r '' *» ?'< loai? pta'son. 


((i) Sec all the cases npoa 
this subjLTtj collected in button 
V. Weekly 7Kaj»t, 442. ia whit h 
it was at last sritlod, that the 
proprietor of a brick j^'iouud 


ffiJt.N \ 1 ' fur ^s Ue, 

wio^ a V » . . \,n/hiy t3 ea a 

tri vrv t?',’ » LaoK* 0 * 

alUi v5^’ pitM'i’a » 
u^L i ’ . I "ziH g th' backs. 


X D 


j« to 



302 


CASES AT NM PlllLS 


1S09. ns (o ruM ivt'a<!i\i(loiulnmlirj> oonimi^'sioii ofbauk- 
— ^r— ^ i iipt MK (I ofit a:*uinsf liiiii. 


\\ J ' I 1 


SllM-Nb. 


The Nsitncss was (I/). 


(I'arvow and Mani/nil foi* lli*' plaiiilifE 

Al/orn(i/-(’i mut ii>'l rtlu tkftiuin 


A f li , /*/ il W / ui 1 3 


(h) A rr((t« t»i h t* 
I i * h n 


« \nl< t( l ) t I t ) J 

lup' hi-, tm , u H 

hy i iMi jst {ii i\ 3 i 

MiiitiU \N oi ill ^ ! j 1 

iv)/. Dut I \f{n N'-ho 

solil hi-, ih I I t , ] I - 


btinj- £;(>nc, fiiankid \ J’nr 

J >11 J Mr V\ iM. j>i. ii' * ^ / 


(ij> >ti It » »<! < A M ^ n 1 m all 1 (lit juonijji 


h .1 l l/i n»t ( i » llllOl Jll i V IV 

i I < J, I } hi 1 u (III 

m f ^ \ .1 (>(«t . i< h i-jp ((» 

i ‘ ;i Aiiihiost s 

1 I ’ f as. '1 1 1 >»>. If luliv, 
V < ll Ua ^ U 


puitlh^ ) ,i j 


Wf ! u s 1 lY 

Du. JJ. 


A CTIONEy llio i1i-;n\< r and j)<'_\ccofa \ 

f tlifuim a'^ain''t Uh‘ acri'ptor. 


r iTiMiuonii'iic ^ cliniiiic Uu‘ acrriytor. 

oil li ■t OUIl I - ■* 

|| ir if*' 1 < (luifil, 

bis'^/»»Mhr'*“ 1’*“' declaration ‘•tatrd that the plaintiff drew tlic 

iikiic pilj |,» (j)(, Dante, bide, and (tun id' GhuIou un<( 

v> ho h IS no pur- 
fotp iton in 

prolii'i oi lo^s, ^ ^ v,^ 

hue < o uinm ■> to ii l.vpti s iHrv, T/rld f m m nn f.c(ion oo ti bill of CAchao^?<' pajable to 

'till* Older oi thta ftrotf the ilcik mu,,t bcjoiotd o!»»i plaintiU» 
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Ito|)(K‘anMl that tho phiintifrinide^i under tho firm 
of (hiidoK (liu! Jlnghes^ uientif>ued in (he bill ; that 
hr lias no partner who parlicl^rale*s in the profit s of 
Ijishni:>iness; but that he ha^ a clrrk of llieiianui of 
Ilui(iies\ at a hxixl salary, who is^luld otit to (lie 
woi'ki as liis jiartner, and is gt uei'idly considered as 
such. 

'ria* Ai^oruvy eneji-ndefl (hat 

> '‘j in have heen jeiiit J a - a earn ‘r o\ action. 
'I M‘tVndant<H>utra(‘t('d, no! \\ niGir fdafihitfsiiu^iy, 
bet Jointly witli bin) aufl Ghe eaine pre- 

j»*uv.,UG*) shew (luit ^ he }K \ n -r :iny [>il! dr. 

indiv Hiiially i)} (fnuhhi. Sise h/;\<‘a'' /o’u'e- 

Idnee to an aetion «)n a bid eraun S>v tie‘ paGner- 
ship: but si»e had e.j reason to oieea:ine that \\\r bill 
<h.‘ela red \s ♦ i d' e. ui vipb.ai. Snppf>st‘ s!;e 

Ii;td a debt dn<‘ Jo ie *- fs;oet e e ijrn^, hoy (‘ould j-he 
sja it oil' in ilii'- a ’“o r'^yas.'^P In / wosdd 
olearbv }ku(‘ t)('en , •' o .P' b c,. jJk JeiU: and 

a reh-as(Groiji hiin oci^' in-.. ’X' in.^erda-d the doht. 
He was laabh’ («/ aiiit as ail 

thos(^ who dealt uiih ! o m'** - a ceiDl iwctina; 

jiarty as nuieh as if tijen* hCid beau :ui <M{uai par«« 
(ieijialion of pniht anil loss between the two. 

Park, contra^ insisted (hatilie case stood (exactly 
ihv same as if there laid been no such jiersoa as 
llagltes in rerum natma, TlKMiaiiiCij? in a linn are 
qniit' iaunaierial. l unis sonititinios continue un- 
vluiw^ rd for gc iK ^rations, and wtmn tlie names of the 
real partners no longer correspond "vifithbany of tliose 

X 4 ostensibly 
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uNt(‘iJsibly J\Tsons ^^ho (kal \\ith (lie lirui, 

llitTt fun*, ooutraci only with mill> composin.:*' 
the j>artii<a\sliii). It very coiumon ibr iu(‘n, 
by tlK Ui^rhrs to add A Co. to their naiiios, and if 
inslciid, tli(‘y addl'd tlio lunjn* of anothov ixt.soii who 
laid no sfianMii tin' busine ss, tho h'^al ( tiW t must b(' 
llK'sani<‘. Tin jdainfitf alorx' liad tho lx‘iaji(*ial in- 
ti r(‘si in the and hr lunf thrnToro, a i*ij;iu 
*sne upon ii by himse lf, "i )u‘ eirfi udant A\as not iii- 
jnrrd. Tim di ( ‘;o\( he r fidl n(/ti<‘r of tin' 
billon v\lnrh tli-mdion v,as broniilP, and ifshrliad 
a S(*t oif, slio inii;!»t Ive* it in ( \iei(‘iua‘. 

Lord I jJJ'AiioUoMiU. — Their In'inji; such a per- 
son as ll((i(lic\s, f am clearly of opinion that he oni^lit 
to lnn(‘ be en joint'd as a‘ parhu'y. lie is to beeon- 
sidered in all n speds a jraiiin r aslxTween liinisi H 
and the rest of th<A\oild. ^Ih^sens in trade' had bet- 
tc'r Ix' very < autious'diow ihey j<hl a fif'tilions nanx' 
to their hrni, for tiu‘ purjJoM* of ‘^ainini;* e'redit. Ibit 
uln'retlie moiu' of a n ai pe'i>p!i inserte'd, witli his 
f>AMi ceaisc’d, h inaltj is netwSi i aj^ree nn ul tluie 
may be fa lvuM*’* i»'Mi and (ho-i' who share the; jU’oiit 
and loss, ‘oe Mpodiv resjion.abh', and the' 

eontr<',d of one* is tlie eontrael ed* all. In this east', 
t!m declaration states that the defendant proinisi'd 
to paj the inoiiey specihed in tluj bill to the plain- 
tiff only, V, lu re as sliejiromise'd to pay it to the])Iuiri- 
tilf jointly with another person. The \ariaiice is 
iatal. w 


riaintifiTioiifeuite'd. 


Park 
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Park and 31ur)ijaU f(»rlhp piaiidkl' 

Tin* Altar, icij-(icneral for lli»‘ defoadaut. 

[ \ I toi Daxics aiul PlUt i <vl 


iSOJ). 

< 

GuUJOJff 


J 


lioBIbON. 


/ r^A Wiiu^h Caru*i; 2 /I. Bl. 235. Peacock t. Pdacuck;^ 
ante 1 


and anotlur v. Mai{> and anolhcr. 

DOKSEES anaia'il drawers of a bill of <‘X- 
^ ehaij^e. • * 

’’J'lie dt ( laralion state<l that the den ndants '* made 

• • 

lh( ir eertaiji bill (?!' exchanm' nv'.'nthiL'', their own 
j)ro|iC‘r //«/«/.» bein^ tlare.iinio ^^^>^cribed.” , 

The bill wh('n j)ro(*iaed appeared to be draw'n ia 
the <lefeudanfs firm of *• iHuri, t)- Co. 

Laivcs objected that this was a fatal variance. It 
would have bccu euoufjfh if the declaration had al- 
lef^ed that the defendants drcw,tlu; bill according to 
th<‘ custom of merchants, or it might have added 
“ by the stile and tirm of “ Mars ^ (7o.” or ** the 
stile and ftrurof Mars Co. being thereunto sub- 
scribed.’ But to support the declaration as actually 

< flamed, 


Thunda'v, 

Vti . 1 1. 

In nd action 
nj('«t tJ e* 

di itti j f>f a biH 
ol < thr 

d< < iar«>tiou 
stated, tlhit the 
(It uts luiide 
the bill, *• thtir 
(»wnp aper 
Iianfh heirg 
tl)» rt u> io ub* 
stiilMd ' In 
tci( t, (IK ir htiii 
of V. iv i'o. 

UPS butj^e ribt'd’’ 
to t)it bill. — The 
Jiiogi 

lo lament l<u 
the vanaai.c. 
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Jo\ I s 
and another 

V. 


Maiu 

and another. 


A bill of es:- 
changf cxprosfp^ 
on the fare of it 
to be “ fot value 
d&livtredf' i** 

•tated in pliMcl- 
ing to be “ for 
value re<eived*’* 
This isiiot a 
piatcrtnl varl- 
anco. 


fniiiu fl, it Avofild bp nereshury to produce a bill 
sifiued b) both (he defeudauts as diawers. Bills 
mast be so drawn, if there are two dra^vers who are 
not ill co-par(iK‘rshij)(a), and the bill declared upon 
•must be taken th be of this description. This was 
like a ca.se before bis lamJshiptwo or Ihri'e \ears 
aj!fo, where, in an action ajiainst the drawer of a bdl 
of exehaiif^e, tlie ileclaration stated that the deltod- 
ant’s oil n proper liaml was tin n unto siihserihcd, and 
it turned out that tin' hill was drawn h\ jirocKratioitf’ 
whiTeiipon tin' plaintiff was nonsuited. 

Lord EMa;M50Kor<,i[. — It was inipossil/ie to ‘.ay 
that the han<l of the ai^i'iit who signed thelnll bypro- 
euratiou w'us the prmcipars n pr<»j)er hand. But 
liere the proper hand of one of the defendants issuh- 
scrihed to th(‘ hill. The oah dillieully is, that tin* 
W'ord is in the plural. Ik.d it hgen “ their own pro- 
per hand,'' 1 shonhriia\e e!e,,rl\ iiold it suffieienl. Vs 
it stand's, 1 entulain sonto doubt; but I will not non- 
suit. ]»■> the A may l)(’^rej<*eted as snrplusagi*, 

or part maj Ime betm writli n with one hand and 
part with another. Tin* defendant eouhl not have 
been led into any mistake as to the bill sm-d upon. 

I'he bill was stated on the declaration to In- “ for 
v'alue received in lealher.” On the face of it, the bill 
was expres.sed to be “for valuedeZ<uc'*ed in leather." 
An objection being taken, on this point. 


* 

(o) Carrkk r. Vickery, Doug. 653. 

Lord 
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uiriouiit of iiWil. and that the note 4celare(l upon 
was ui\<M) hy Walk( r in satisfaction of this debt. i,j 

Lord lii.T.EMiORouoH. — T think your remedy was 
« ither joitUly ac'ainst both defi'mlants^on the charter u<j\vi,LsroNk 
part}, or s- paralely ai^ainst Walker on the promis- 
sory liote. Ho« eaij 1 say that a note made and 
siirnid hy om* in his own name is the note of him 
and another j)ersou neitheriiu ntioned nor n'ferred to/ 

Pm/, < ()ntended that tie note Avas set out in the 
d<\"l,o;'!ion according’ to its import and legal ilfeet} 
that Walker had authority to bind llowlestone for 
liiis d(^)t,*am! that the jn’ennmptioii of law was that 
he h id done so, altliough Howh'sloue’s name wa,s 
not introduced. L was imiv tsally acknowledged 
(hat any nuinbi'r of {lartini’s might he hound hy a 
uol(' draw n ill till' partni'iship tirm; and tlie legal 
(onset|uenee must !»■ tli'e same if a note he gin a for 
2 partnership debt, whetjnrtlie phrase c) Co. be 
employ ( d or not. 

m 

Lord Ellenhohduoic. — T he import and legal 
etfeel of a written instrument must be gathered from 
the terms in which it is i.vpresseil, and f must treat 
this note as a si'parate security for a joint debt. 

Plaintiff nonsuited, ^ 

Park and Ijfolroi/d for the plaintiff. 

The Attorney-Gcnentt for the defendant. 

, * [Attornies, Gatfy and 


ride Mason v, Rumsey; 1 Campb. 384. Lord Galway y* 
MalthcW; lb. 4uJ. 
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t 


fuuisl tv» 

jUoC. 14. 


If the dnu\er of 
:i (ori'ina bill of 
exch .pji'*' had 
II > flfecis in (ho 
J. IK**; of the 
dt vv 'p, and had 
jio f'v »wahle 
) ludi to e\* 
|»e* I '» tt llie 
hiil (voiild be 
lojK irod, *i 

]uot^nt i«nn* 
oe< to 
charge the 
lifttwer. 


Lfugh V . TiiorPj:. 


was an action by tlie plainti/F as iu<lor.sco 
'**“ of a forci>;!i biJI of (’xchanj^o drawn by tlio de' 
fondant in (’anada, upon C. U. IFi/afl in tiiis coiintrj . 


The plaintiff ^a\o the usual ovidoiH O in support of 
sncli an action, exco))t the prolcsl. To obviate the 
necessity of this, IVyall was called, ami swore that 
bo had no effects of the defendant in his hands, and 
that the d('f< mluul had no rif^ht to expect that upon 
any consideration he vvcnld accept or pay the bill. 


Pari' f<n-tbe dcf< edunt insisted that tin' ride was 
pereni]itory ami univers'd, which rec{uired that there 
should he a protest, in the casi' of a foreign bill, to 
charge the drawer, ami that '’or want of this the 
plaintiff must benonsuikd, 

Garrow, contra, inaiutained that a protest was 
merelj |hemode of giving rolife in the case of foreign 
bills, and was altogether uimceessary where no 
notice was required. 

Park distinguished between inland and foreign 
bills, and contended that the latter must be guidi'd 
by the general law of merchants upon the subject re- 
ceived in other countries; according to whic:h, a pro- 
test is invariably required to charge the drawer. 

1 Lord 
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Lord JilrxENRORoiiCrH r<‘j?rett'-d that notice had 
Pier heeu di‘.|)('n,s(‘d with in any case ; but •^aid he - . ^ , 

tlid not see how it was more necessary in the case ol‘ ;j.fi iv 
fiu'< ij-n than of inland bills ; and if mitre was niitu • Taofcp*!.®* 

cessary, so was a protest, which Ajas only the for- 
mal mode of f^ivim*’ notice to the drawer and indor- 
si'i’s of forc'igu bills. The protest <•011^ not be con- 
sidered an «‘s.s<‘ijitial pait of the custom of merchants 
upon this subject. Then* might be cases ulu'ro' 
although the drawee had noi'ffects of the drawir in 
his hands when the bill was presented for accopt- 
auce or ])ayment, the drawer of a foreign bill might 
notivithstanding be entitled to notice, and where a 
jirotest wouldinconsecpieiice be reijnisite; as if a 
bill were drawn in respect of consignments scut to 
the draw'ee, or on Jhe credit of any fund which 
might reasonably be evjieeted to proie aiailable. 

But here the drawer knew from the bi'ginning that 
the bill would be •dishonoured, «aml no detriment 
could happen to him fiiom bung h ft ign<,)ranA of 
the precise dale of ils^ dishonour. Jlis lordship 
liowever expressed a wish, that as the point wa.s of 
great importance, the opinion of the court should 
be taken upon it. 

Accordingly a verdict was entered for the plaintiff; 
an<l in the ensuing term a nib*^w'as granted to shew 
cause why ahonsuilshould not be entered; but cause 
being shewn,* the rule was dischai^ed, the whole 
court being of opinioif that as the dofendaiif had no 
right to •expect that the bill would be honoured by 

tlie 
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. auiuL. 


TI\Ul‘ | 3 \, 

Dec. 14. 


Binkir^ h iviu^ 
tte( j/u { [>jl!s 
fiir tilt II otn- 
ino(l.»< u of a 
ti ul I, iir, aft! r 
io ujuthii;;; .in 
act til b'lilw’ 
mptn , ‘lat bc- 
forq .1 4 (imuiis* 
su'U H n''il out, 
l(>dp< ■. 

ivitii them to 
taK oth‘ lulls, 
'ft hi h do not 
1) f onie I'lu* till 
iifli r a < 0 nniis» 
sioii IS sued out, 
aid art then 
TO*. lUrl > paid 

bj tbi» 'itrep- 
t >r«« HildthiC 
thev b» und 
)U III tei 5 (5, a, 
^'UhCL oney 


dnnvtv, h<‘was not<*ntill<'d toiioljcc, and dial ,i jnn- 
Avas iliertlore uiuu*coS'«ary. 

(larroiv and 1\ l^otloch for I In plaiidi/i'. 

Park und D. Polhtk for tho d(‘f(‘ndanf. 

[ \ttoinie , Di/d, pm, and I tyhn ] 


Hu kcnhisc V. Fiollinan^ 1 T. U. 40 ). l^ojcisv. Mi'phcns^ 
2 r. IF. 7 iJ. Gibbon V. a?iic IbS. 


Taaii’Iiv \\n VNornrr, Ahsi'^mi^s (»f Vi'sKtv, « 
Jlanknipt, r. Dioo) N' j. and anoiiu.k. 

A, ("'FlOrs' for mono} liad^ and i(C(i\(d, io mour 
tli( sum of -‘V-ll. paid b\ PisH'/i (ofhn ([(f ml- 
auts after an aol of bunkrnploy. 

The dcfi'iidants are bankers at fy/?r^'c s/i?r,am] were 
in tlie habit of drawinsj iidlh for Ihe aceomniodaliou 
of Vtsick wlio carried on busiui ss a< Mklhnrsl, He 
eounnitlcd an act of bankruptcy on th<' I'tth of Am;. 
1808. At that lime Ihen' were biJK runninj; of the 
nature abov e iiieutioned, m hich \\ i rc uid-due tdl after 
* ' the 

to refund this m mt'y to the ?i«iifinccs, nnd thut tito peitupr hdd <* nt^lit of ^rt 
r. .SO,; lould protect themselvei ttMlei (?. c. li. a-^ haMn;r ic* 
m psiyaiciit ot biii» of exchange in the oidinary course ot trade. 
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t!i<> 2 1 111 ol’ September. On the hitle*- <lay a counnis- 
sioii Ol' bankrupt was sued out ajjainst P'isick. The 
iiiouey in (|U'>stioti Avas paid iw by him on and alter 
Ih'' 21th of August, ft>r the purpose of taking up 
these 1)ills, which have since been paid by the tle- 
findants. 

(hirrow eontended first, that the defendants liad 
a rie:li» of set ofi' under A <1. 2. c. RO. s. 213, which 
en u Is that Mherc there sludl ajipt ar L) have been 
nndtia! Cl edit given !»v tiio bankrupt and any other 
])erson, or mutual debts betwei ii the bankrupt and 
any oth(‘r person, one debt may be s(-t acainst the 
other, and what slitdl appear to be due en either 
side on balanee of sneh aeeomif, and no uane, shall 
be el. limed or p<.ul rpspeetivf iy. Here were mut'uil 
debts, and tliere hud Ikhu a long course of muti: il 
credit. But upon talking an aeconnl, (ho b danee 
was in fav'our of thh defendants. » llie artion, tliere- 
fore, could not be mainUimnl. . 

» 

I.ord Ei.t.knbORough. — Tbe inoni'y not lieing 
paid in till after an aet of bankruptey, it was not the 
bankrupt’s money, but the money of liis assignees, 
lie trusted the defendants wilh what was not Ins 
own. The statute is expressly eoiifined to inuiual 
credit and inutuai debts at iiKi/June bi’Jorc such per- 
son became bankrupt. 1 he .321/, was always a debt 
due to tlie assignees, and cannot be set ofl’against a 
debt due from the bankrupt. 

Carrow next claimed to retain this sura of money 
under li) (4. 2. c. 32. s. 1, “vylicreby it is enacted 

VoL. 11. y » that 


TS0«. 

\ 

V 

V’VUH 

aiiil 4aoth«c 
p. 

Dioaivs 
and aaother^ 
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1800. 

^ ^ 

T \ 

ami aiiothcr 

V* 

DirfrJNS 

atid another. 


no 2icrs(5n who shall be really and bona fide A 
ercdilor ol' any bankrupt for or in respect of any bill 
or bills of exchange' really and bona fde draAvn, ne- 
gociated, or acceptetl by such bankrupt in theusual 
and ordinary course of trade and dealing, shall be 
liable to refund or repay to the assignees of such 
bankrupt’s estate any money, nhich before Miijig 
forth the oonuuission \vas really and bona fide, aiul 
in the usual arid ordinary course of trade and <h‘al- 
ing rec'ci\ed by such person of any such bankni])t 
before such lime as the person recei\ing the same 
shall know, understand or have notice, that he is 
become a bankrupt, or that he is in insohr nt eir- 
ciimstanees.” The defendants in this case clearly 
were tlie bona fide oredilors of the bankrupt in res- 
p('ct of bills draNMi in tiie usual (xmrse of dealings 
between the parties and as they had received the 
money before Ihe^date of ‘die commission, and before 
they bad notice of Visiek having committed an act 
of bankruptcy or being insolvent, they could not be 
liable to refund it to the assignees. 

fiOrd ELLi'MiOKorcif, — I doubt v^hether these 
bills can be said to Jiave b('en drawn hi the usual 
course of trade anil d<*aling within the meaningof the 
statute, At any rate, as the bills were still rmmiug 
at the date of the commission, this money was not 
receil ed by tin* defendants in tlu'tisiud and ordinary 
course of trade and d«'aling. The paj meats pro- 
tected, are payments u^ioii bills actually due. The 
sum in question was deposited with the defendants, 
not in payment of a present debt, but to satisfy a 

demand 
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<]eiuau<l which (lid not arise till aftei; the suing forth 
of the commission. 

Verdict for the plaintiffs, w^ich was afterwards 
coniinned by the Court of K. B. 


1809. 

TamPUN 
aud another 

Digo|K$ 
and another. 


Gurney and Ttimnington for the plaintiffs. 
G arrow and the d^feudduls. 

[ ittoi u(»<t, Rassefl an I 


Vid^ -J/ewon t. Hall, 2 T. 
R. G18. Finkuton v. JMarshall, 
2 JK B1 ajt. Bratllty v. 
Claikc, 5T. 11. 197. 

Stat. 19. 0 . .32. can now 

come in question only wh^Te the 
payment ij ti,o moMhi, 

of the suing out of the commis- 
sion, Sir S. Ilomilly’s Act. 
4C G. 3. c. 135. § 1. having 


rendered valid and ctlcctual, nr 
vsithstanding any soviet act 
bankpiptc^ , all conveyances b 
ail piymcntb by and to, and all 
cuniiacts and othci dealings 
and tian>actions hy and with 
any bankrupt, bona fide made 
or entefed into mo/e t/ian tvi^o 
ctikndar months before the date 
of the commission. * 


Bowman v. Manzeewan. 


Satttril<iv, 

Dec. 10, 


CTION for seamau’s wagts. in nn aetton for 

seaman’s images, 
tiu plnttitifi maj 
under ^ 0. 2. 

It app(>ajred that the defendant had agreed to pay d;f®p®‘rthe* 
the plaintiff 7/, month ; but that then* W(iro ship’s 
articles, which the plaintiff afterwards signed. ^muout having 

* setv(*d a notice 

X 2 It to produce 
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180!). Jtbcinj:^ objected that the articles .should he pro- 
dtieed, .statute 2 (Jeo. 2. c. 30, .^. 8. was cited, where- 
by it is enacted, thkt “ uo .seaman or mariner, by en- 
teriii" into or sijptin^ .such contract or a^^reemeut shall 
be deprived of,; or hindered I'rmn using any means or 
method .s for the recovering of \v age.s against any ship, 
the master or owners thereof, which he may now 
lawfully make use of, ami that in all eases wh. re it 
shall or may be necessary that tin* contract or agTee- 
ment in writing shoidd l»c produced in court, no obli- 
gation shall lie onanj seaman or mariner to produce 
the same, but on the ina.ster, ftwner or owners of tlie 
ship, for which the wages shall la* (hunawdr.l ; and 
no seaman or marin''r shall fail in any suit, action, or 
process for recov<‘ryof wages for want ofsucli agree- 
ment or contract being produVed, &c.” 

The defendant's counsel s'. ill insisted, that accord- 
lag to tlie iinariabh' rule of law, the mariner w^as 
bound to give the captain notice to prodnee the arti- 
cles before <'ntering into paiol evidence of their con- 
tents, and that the object of the legislature must be 
understood to have been, to impose the obligation of 
producing them upon the captain or owners, after re* 
reiving such notice, in whose custody soever they 
might be. — Eut, 

T.ord ET.T.r.NKOROUnii held, that the statute intro- 
duced an e.xception to the general rulo upon this sub- 
ject ; and required the captain, w'ithout notice, topi o- 
duce the articles at the trial, if he would found any 

objection 
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ol>jertiou upon theiji, or resort to then* for any pnr- JRc». 
iiose wliatever in iiiakina liia defence. 

* ° Bowman 

V. 

The plaiiitif]' l)ad a verdict \ritk<||||tiio articles be- Manzii* 
iii,^ ]»rodiiced. 


I’hc Allorney-Gencral, Parh, and Esphtaae for 
the pliiinliiK ^ 

Garroiv and Wiqlc^ for tlic defendant, 

[Attornics, Rippin^Kam and 


2G.*2. c,36. § 1. requires earily in tin* custody of Ui« 
(hat the dgieemcnt for sccimffus* m liter oi owacis of the sliijj* 
w dges ihdJl be in writing, and Sec Abbott on Shipping, Fart 
dui written document is iiecei. IV. c. 1. 


Stilk V. Mvrick. 


ly^ 

X>r$ * i 


^ipniS was an action for seaman’s wages, on a voy *“ 

from London to the IJaJticaud hack. ofta.' ^ ^ » 

d<*c.\ati iL * 

^ rapkdA )i -liig 

By the ship's articles, executed before the com- 
meuccmeiit.ofthe voyage, the plaintiff was to be paid 

I'l u ^vhii'h 
■\\oJild i> ivcho 

come due to t*icm among (he remainder of the crew# Thi* piouibe h void for uant of c ons'Ucronou* 

Y 3 at 
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1 800. at the rate of sX a month ; and the principal q ue^slion 
jjj tJiocauso was, whether he was entitled to a hidier 

SlItK . » * * ~ , 

V. rateot wages.-* 7 -to^e course oi the voyage, two of the 

MrttjcK. sjcaincu desert^lHpd the captain liaving in vain at- 
tfiinpted to supply iheir [)laee.s at Cmnladt, there 
entered into an agreement with the rest of tlie crew, 
that they should have lh“ wages of the two who had 
deserted e<pial!y diviih'd among them, if he c«i:!d 
not procure two other hands at Gollmhurgh. This 
was foun^i imposdhh'; and the ship was Vvcked 
hack to London l>y the plaintift' and eight more of 
the origimii crew, with whom the agreement had been 
made at 

O'arroir for the deferdant insisted, that this agree- 
ment was contrary to public jmlicy and utterly void. 
In West India %ojagcs, crews are often thiuiud 
greatly 1)\ death gud deseHiou; 'and if a promise of 
ad\anetd wages werevalid, e.\orhitantclaims would 
Ik set up oil all such occasions, 'I'his ground was 
stroD'jly taken by Lord Ken\on in Harris v. JVal- 
softf Peak. C'ns. 72, where tliat learned judge licld, 
that no action would lie at the suit of a sailor on a 
jiromise of a captain to pay him extra w'agcs, in cou- 
sidcratiou of Ids doing more than the ordinary sliare 
of duty in navigating theship; and his lordship said, 
that if sneh a promise could he. enforced, sailors 
would in many cases suffer a 8hip to sink unless the 
captain would accede to any extravagant demand 
they might think proper to make. 


The 
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Th( Allorney-Geimml, contra, distinguished (his 
r.isp from Harris v. iVatson, the agreement here 
^\as made on shore, Avhen thjre' was no dangt r or 
[)rossing emergency, and whim tto|^ptain could not 
be supposed to be under any cOn^^intor apprehen- 
sion. The mariners were not to be permitted on any 
sudden danger to force couccs^ious from tlie cap- 
tain; but why should they deprived of tlie com- 
pensation h(^ voluntarily oflers them in perfect secu- 
rity for their extra labour during the remainder of 
the voyage? 

Lord Ellenborough. — ltbink//«m> v. JVatsofi 
was rightly decided; but 1 doubt ulmtherthe ground 
of public policy, upon u Inch l.ord Kenyon is stated 
to have proceeded, Jlx' tlie irne principle on which 
the decision is to be supported. Here, 1 say the 
agreement is void for want of consideration. There* 
was no consideration for the ulterior pay jironiised 
to the mariners who renjained witli the ship. Be- 
fore they sailed from Loudon they had imdtrtakin 
to do all they could under all the emergencies of the 
voyage. They had sold all tlieir services till the 
voyage should be completed. Jf they had hceu at 
liberty to quitthe vessel at Cromtodt, the ease would 
have been quite different ; or if the eaptain bad ca- 
priciously discharged the tvvo^meri who were want- 
ing, the others might not have been compellable to 
take the vriiole duty upon themselves, and their 
agreeing tp do so mfght have been a sufficient con- 
sideration for the promise of an advance of vvagf 
But the desertion of a part of the crew is to be con- 

Y 4 sidcrctl 

♦ 


1809. 

Sin.K: 

V* 

MyvacKp 
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1ROO. siflorcd an rmcf ijonry of the vojago as lutjrli as their 
— V— ' (h ath, anfl those w ho reniaiti an* bonad by the terms 
''ll. of tlieir original con(ract to exert khemselves to tlie 
JVUkick. atuio^l to bring tl^‘shi|) in safety toher dt slin<'d port. 

Tlieretore, willwait looking to tin' ])oliey of this 
agreeiiieiit, 1 lirink it is %oid formant of eonsider- 
ation, and that tlu pluiatilf can only rteover at the 
rate of »/. a month. 

V«'rdiet accordingly. 

They///o/'HC^6VHC/oZand for tlie phiiut iff. 

Garrotr and Header for the defendant. - " 


f \(toinies» Ufpinuffham ai li fVany ^ 


But wlit'ie a sodinan porfonni 
s»onio bcivice beyond (be scope 
of his urigiiidl contract, the case 
ihoihcnvj>c‘. Thus btlou* (ho 
ransomm^ of shipb ua-i piohl* 
biU'tl, a proimse by tlu* captain 
of ii (aptured s?hip to })ay 
monthly wa^cs to one of the 
saiL*rs, in order to induce him 
to become a hobia»e, was held 
binding on the owners, although 
they abandoned (lie ship and 
careo, Yates v, IJalJ, I T. R. 

t 


A seiiirtan at monllily images, 
who is ill' pressed or enters from 
a meiJiant ship into the royal 
navy during a voyage, is not 
entitled to wages to the time of 


Ills (jiiUling (he shiji, unless the 
voy age be ronipleU d. 

I Cor am Lord Kllfv- 

Ht)Roi (,n, at GuihlhtilL Ibt. 
Uth, 

Acrion for seaman’s uam's. — 
Th(' pldititilf enjtered on l)i>ai(l 
Iht* defendant’s ship at ShuLs^ 
and was to have the monlhly 
wages of (>/. h’y. The ship was 
bound idiMibi'iiltdr with a cargo 
of coals, and she urrned theie 
in safety. She then ')ailed for 
Zunlc, where she was to take in 
a cargo, w dh ‘‘»hc w as to 

return to In the 

course of (his v'oyifge, the plain- 
tili' was impressed, and before it 
was completed the ship was cap- 
tured. The defendant had paid 
into 
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into conit fhc amount of the 
plaiiUilT’s uagcb to Gibraltar ; — 
and the qiic'^lioii was, whether 
any nmig more was due. — Oil 
the |Uit of llie plairitiir. It was 
roiUduItil that by viituc of stat- 
2 (i. J. i\ 36. i. 13. lie was en- 
titled to rcioxci Ins wages fioiu 
hfs leaving (jilnaltai to the pe- 
roKl ot his being irnpicsstd. It is 
thdiby enacted, that nothing 
m tliatait contained shall ev- 
tend, or be con'^frurd to evtciid, 
tr» ikbai ail) Staman or manner 
bdouiimg to any ineichant ship 
or vessel, fiom entering or being 
entered into the serviei^of h*s 
majest), ins hcirSj Ac. on board 
of any of his or then flaps or 
vessels; nor shall such ‘■(anuiri 
or manner for such entry^ for- 
feit the wages due to Hum dart 


ing the tejim of his service in 
such merchant ship or vessel. 
And even before the passbig of 
thaf statute, it was held by 
II0A.T, C* J. (Wiggins lagle- 
lon, 2 fed. Ra)m. 1211.) that 
an impressed «unan is entitled 
to his wages pro tanto. It fol- 
lowed, that the plainiill wa*^ cn- 
Irtlid to pa)ni.nt at the time 
when he left the '.hip, and thtie- 
foie that he could not beaflected 
by the Mibjequcut casualitics of 
the voyage. Rut, 

Lord I 'iijOKocori held, 
that the plaintitiwas not placed 
in a better situation than the 
othei Stamen; and was not en- 
tilled to ai»y appoitionqu ut of 
w iges fui his scrvin‘ during a 
vo)aLe which had not teen 
com])lj^led. 


Myincic. 


Hose, Athnioistralor, v. Bryant. 


D ebt on bond dated in the year 170-3. imioi trniPiJts on 

& a a< kiiuw* 
leih oi? tlie 

Pleas, payment at and ^fter the day. ori''n'.mMor‘ 

jhoi ( ! the pnn* 
iipjh 'lie not 

Several indorsements on the bond, acknovvle(l«;iiiff 
the receipt.dof iuteres't down to 1790, were proved to v^o that the 

^ * 1 t)i(d was on 

• t, Tvirlunit 

vhew mg that they were on the bond recently after their dates, and at atinie when tht ii purpoit was 
coiDtrar) to the luterevt uf the obh|ee* 

♦ he 


Monday, 
Di*< . lt>. 
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V- , ^ 

V, 

UiaANT. 


bo ill theliand-iv,ntingofthcrlofpnfIanl and ^ij^iKd by 
tlic iiiteistaie. Th*-se wi-re allowed to lie 5 >ood cu- 
di'iice of tlio bond rei,'iainiii£; unhiitisfipd at the date 
of the last indorsement. Thi* jnvsnmption from lap->i; 
of time being thus repelled, the plaintiff for the pur- 
pose of meeting certain dircet evidence of payment in 
the year 1794, proposed to read other indorsements 
on the bond <lo\vn to the, year 179), acknowledging 
the receipt of interest and part of the [irineipal : lJut 
these latter indorsements were notin the defendant's 
hand, nor did it appear when they were written, or 
even that they existed during the inte.-^fato’s life-time. 
An objection being taken to their being read,-*' 

for the plaintiffinsisted,that they were good 
cvideiwc. The praetiei ' was, to admit all indorse- 
ments of this sort whieh apjieand upon the bond; 
and these were not to be loo.ked to with susjiicion, as 
they could not havditeen made to rcjiel the presump- 
tion of i>ajineat, 20 years not having elap&ed since 
the last indorsement m tlic. defendant's own hand- 
writing. The bond remaining nncancdiled m the 
hands of the obligee or his personal representative, it 
must be taken to be unsatisfied, and these indorse- 
mt u(s of part payment were contrary to the interest 
of the party making them. 

Lord Ellenboroitgh. — I think yo^ must prove 
that these iudor.scments were on the bond at, or re- 
oentlj after, the times when they bare'date, before 
you are entitled to rend them. Although it may seem 
at first sight against the interest of the qj^l igee to admit 
s, part 
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pnit payment, he may thereby in mSny cases set up 
tlieboad for the resitiue of the sum secured. If such 
indorsements weie receivable A’vhensoever Ihej' may 
ha% e been written, this would be allow'in}? the obligee 
to maunfacttire evidence for himself to contradict the 
fact of payment. 1 have been atalo^s to see the 
principh' on which these receipts, in the hand-writ- 
nig of the< reditor, have sohietinu'S been admitted as 
< videma against the debror; and I am of opinion they 
c.iiiUf)t he properl} admitted, unless Iheyare proved 
to have beeuvuittenat a time when the efTectof them 

vuts clearly in contradic tion to the w rib r’s interest. 

• % 

The philnlitf submitted to be nonsuited. 


1809. 

Rose 

V. 

IJrv amt. 


Topping and Clarice for the plaintiff. 


(la) row and Eipifiaise for the defendant. 


In Searlc Lord Barilngtou, 
2 Slid. 820. % Ld. Ray 111 , 13'/0. 

lif 

yvliich yyas atr action broughtin 
1728 on a bond dated 24tJi Jiiue 
1697, to lebut the presmnpliou 
of I'a^iuont, indorscnieiits of the 
1 cceipt of interest in the obligce^s 
own hand, dated in 1669 and 
1707, were adraitted to be read 
in cy idcnce, and a bill of exebp- 
tions being tendered, judgment 
for the pI^Miff'was aiiirmed^ 
first in life Exchequer Chamber, 
and tlieu in Parliament. But in 
Turner v. Crisp, 2 Stra, &27# 


Loid Raymond, C. J. who had 
tned the former cause, held, 
that such an indorsement made 
after the presumption had taken 
place, could not be read in evi« 
dcQce, and that this was diilcr- 
eiit from Searle v. Lord Bar*, 
rington, where the indorsements 
ap):ieared to be made before they 
could be thought necessary to 
encounter the presumption* 
And in CJyn y. The Bank of 
England, 2 Vez, 43. Loid 
HardwIckf is represented to 
bs^w taken the same distinction^ 

Decharmc 
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Tu Mij, 
Dtc. 1 


In r.n art ion i>y 

.1 i i ^ I 
al».r ' »<i * t, ; 
iu * ici 

’ II. 

h>. t i ‘ p 
<i 1 II t I ((M .s 
ID i<.s| Ufv* t 

v,t'j ’ity < t (ae 

< liUUiU'^ I iJl i> 
iiDt ID I) * ( f)i»- 
htrl< 

of tl. • • D Ijj- 
a ‘t’ jf 'll,!!’ 

C\< 1%‘iH r IM IIjc 
<ausf*, Imtn ' 
btfJDOV 

( r t'u' 

t) l f/, IL(I I 'I V 
1> pat*. ( I ‘ 
])! iij.ti^Ts iip >M 
frtMCt |M«<Ol t«( 

t»» I «r , .1 tl- 
tion i 

tm A (1 • (, a . 1 
a( t ol Hiiulv- 
r«pt( 


Di.fHARMr, and Wai'a'E (the former suinp: as As- 
signee' of Janies Lane, a hanknipf, and both as 

Assignees of Peter Dep;ra ves, a bankrujit,) v. Lan i.. 

nniiLs was an artion on a jiroinissorj'^ note pay- 
' able to James JmhI- and Pder .Degrares l><' 
fore they became bankrupt. 

A separate commission had lu'en sued on( against 
James Lane, who carried on trade liy himself, and a 
joint eommission against Jh'graees and (.>><.'■ //mw- 
biid^’C, wiio w'ere co-purl ners. ^ 

t 

Tlie def«-ndaut at first pleaded' the general issne, 
without giving any notice; but afterwards, muh'r a 
Judge's order, ho withdrew Ins ple;> and pleaded it 
oV /.■ot/o, with a tiotiee framed upon 1!) (J. 3. e. IJI. 
^ lO-Ao.'.i ‘lie nu antfo di'-puti' Ix'fli the commissions 
u:hI(T which the plaiulitls wciV appoinlei! assignee*. 

i'iarly in the cause the AUOf’ney CleneraKar the de- 
fendant intimated that such a notice had been given, 
and then fare called upon tiie plaintifl's to prov(> the 
trading and acts of bankruptcy of Lane, JJegraie^ 
and Ihtinbridge, and a 'ju titioning creditor’s debt to 
ftuppoit each commission. 

Oareow for the plaintilTs insisted, that he sthould 
make a prima /dderaso hypnttingin the proceedings 
under the two commissions, and proving the d< feml- 

anl’s 
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liauil'M ritiii" to tlie prcnlis^<yyno{t^ When it 
oameto the dofeudiuit’is torn, heniight "ivehis notice 
in evidence; and if it were rvgnlar, the plaintifls 
would then b(' put upon f>triet evidence of the facts 
necesbury to bustain their cliaract^*r of assignees. 

Lord liLncNBOROUCH. — It is important Unit the 
))r.vf lice upon this point should be settled; and Iain 
cleuily of ojnuion thal tliebiotice under thisstatutci^ 
not evidence in the cau'-e. it may be proved as soon 
u'- rlic t»mniissiou is produced, ami it will immedi- 
akdy put the opposite party upon supporting the com- 
mi'Mon in the same manner as before the act passed- 

iatrrow then cuaitended, that astlu* notiee vvasnot 
pven at the time when thedefi'iidautoriginallyjilead- 
ed the gen era I issue, it had no operation, and (lie pro- 
ceedings under tin* commissions were sufficient evi- 
dence. The statute c-rtucted, t^ial tlie notice should 
!)!■ given bv the defomb'ut “ at or before the time of 
Ins ‘’pleading lo the action.” Here it had not.bem 
giv<n till after the (U-femhant had pleaded, and such 
a beneficial ruh' ought lo be strictly enforced. 

Lord Ellen iiOROtTGii. — The sbatutedid not mean 
to take away the controul of judge's over the proci'cd- 
ing.s depending iu their rc'speetive courts. When a 
party has been regularly permitted to withdraw his 
pleatmd idcad dc novo, thelast must, when {dcaded, 
be eonsidta’e'd tlie plea to all purposes, and a notice 
given along with it as a sufficient compliance with the 
statnlo. It has been extremely common to allow a 
5 ' delendunt 
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180 <}. 


Dt CIIAfiME 

and VViiivE 


Lanf. 


fleffiulaut to withdraw his plea a»d pl('ad it again 
w ith anoticcof set-oli'. The two cases real upon the 
same prinriples. 

Plaintiffs nonsuited. 


Garrow, Lawcs,im\ for the plaintiffs. 

The Attorncy-Genenii, Leaves, and Puller, lor 
tlie defendant. 


[ Vttornics, Vonlkf'i .tn 1 tamh,'] 


Weilnesdav, 
Wee. m 


3^o\d r. SirfKiN, 


If there be a 
voiUract for the 
«ale of ^oods by 
a pditicul 11 i>bi|) 
on at nvalf tins 
mean^ on the 
arrival of the 
goods which the 
ship If e spec ted 
to brifigi and if 
the ship arrives 
empty, w iihout 
any detault on 
the part of the 
vendor, he IS 
aot liable to (he 
iliureliRser fortiiO 
Qon-deliTcry of 
the goods. 


r S.MIIS was an action for Ihe non-delivery ofhenip. 
The declaration, after ^talingthat the defendant 
expected an importation of hemp into this country in 
acertain ship called the FuuvjAlmii u, alleged that he 
agreed to sell to iheplaintiffon arrival of the said ship 
Fanny Almtra about 32 tons (more or less) of Riga 
Rhine hemp, at 82f. 10 a. pi'r ton, from the landing 
scale, the amount to be paid by bill at six months. 


The bought and sold poteproduced was dated 13th 
Avgust, 1808, and was in the following form: 


7 


“Sold 
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“ Sold for Mr. II. Siffkin to Mr. Boyd, about 
“ 32 tons, more or less, of Riga Rhine hemp, on 
“ arrival per Fanny and Almira, at 82/. 10^. per 
“ ton, &c. from the landing scalo, &c.” 

The «hip afterwards arrived, but without a cargo. 

Cm row for the defendant contended, that the con- 
tract was improperly set out in the declaration, o/t 
arrival meaning not on the arrival of the ship, but of 
the liem|r; And he citetl as in point the casc^of 
Hawes V. Humble («}, 

The 


(a) llaxices' v* lliimhk^ Lan^ 
caster Sumi/ter 1809. * 

Tills was au action (u recover 
damages for the noii-pcifonn- 
aiico of the following contract : * 
Mcssr.s, Humble and Uollaud : 

Liverpool, Oct. 1 0th ib07. 
Ueiitleincn, 

1 have this day sold for and 
by your order, o/i univaly 100 
tons, more or le'is, of TeneriHb 
Barilla, in your Bon Fim, Taiiu 
Felieiano, from TeneriiFe, to 
Aicssrs* Hawes and Co. at 418 . 
|jv.r ewt n^Ibs. warranted of 
the first quality, aud sweet Ba- 
rilla, and ina merchantable coiu 
dition, to be ;eccived by them 
from the King’s Beam, aud if 
any Bca damage, an adequate 
allowance to be made thereon 


to the satisfaction of both par- 
ties ; the barilla to be paid for 
as follows; liy. by their ac- 
ceptance at four months date, 
d»*duet» .g two months discount 
ou Hie whole amount ; one third 
tu be drawn for from the ,first 
day of i.indiug the barilla, and 
the remainder from the last day 
of lauding. 

Your must obedient servant, 
Bknj. Batj.ly.*’ 

The facts were, that the^ Bon 
FIm ai lived without any ba« 
rilli ; which it appeared arose 
from accidental circumstances, 
aud without any imputation of 
fraud on the defendant. 

Wood, B. wa> of 
that the. 

t' 


1809. 

Bo>i> 

r. 

SinKiJf. 
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It. 

Sii riviN’. 


Tlif Atlorne^-iiencral nrgued lliat this was asah* 
of the (|ititnlity of heniji mentioned in the note, de- 
pendin;? only iipoji tlie rontim^ency of the ship’s ar- 
rival, and that the d(Vendant had nndertaken, that if 
the ship did avru'e sin* should bnn;^ so much hejiip 
as was thus sold. 


Lord JiLTa:\noi*our.ii. — I elearlj think oi' nrriva] 
means on arri\al of tin- hemp. I’he parti*‘S did o H 
moan to ent(‘r into a v\a!;er. By sold and bonnhl in 
the note must be understood cojilrnckd to ,^ell and to 
buy. 'rho hemj) was e\p<‘oted by this ship. IJad 
it arri\ed, it was sold to the plairifitf. As none ar- 
rived, the contract was at an etid. 

Otaron' furtlnT pointed out the variance botwec'n 
the mime oftlie .ship in tin- iiolcand declaration, w hieh 


ary no^llijsciuv t ould ho pro\ed 
against the cdptam in nut piu- 
ciniitg Hu* harilldj lie would 
receive <hatovidc?ice. 

In the result no proof of 
Jicgligcnce couM be given, uiid 
the plain I ills were non<iMi(ed, 
■wdth liberty lo move the Court 
upon the qnebtioii, whether it 
was an absolute or a conditional 
contract. 

In Micliaelmas term last (he 


tpieslion came iH'forc the court 
of King’s Ijench, when the 
Judges unanimously agreed that 
the contract was conditional, 
a» d thai if there hiid been any 
fraud on the pait of the defeml- 
ant, the plaiiitill’s remedy was 
an action of deceit. I'hey t here- 
fore refused a rule to shew cause 
why tli^rc should not be a new 
trial. 


Lord 
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Lonl Ellenbokouoh bcenied UkcM'isc to consider 1809. 

•dh tatrtl. ^ Boyb 

V. 

Plaiatiff nonsuitod. * 


The Altoniey-Geiierttl and Cunvood for the 
p’aintifl’. 


Carroiv and Jlolroyd for the defendant. 

fAttoriiic^, Courtccn and Onltg*^ 


/ idc Hayward r. ScougalJ, ania 56. Splidt v. Heath, ante 57 n* 


A, 


Norris V. Aylett. 


A CTION bythippaye*ca£!tainsltheacc<>ptorofabiIl 
of e.\change. — Plea, the general issue^ 


The defence rested nptm the fallowing fads, that 
a former action having- been coinineuced upon this 
bill between the sain^ parties, it was agreeil that the 
defendant should pay the co.sts thou incurred, gii e 
a warrant of attorney for the debt, and renew the bill; 
that the defendant accordingly gave a warred of at- 
torney ^d accepted anotherbifl forthesame amount; 
that the plaintiff afterwards iiulorsed away the sub- 
stituted bilb; and thai*it was outstanding in the hands 
of a third person at the coininencenieut of the pre- 
sent action. The coats of the former suit were not 
\ot. IJ. Z ' paid; 


Wednesday^ 
Dec. 20* 


An action beio]^ 
brought agnlnit 
the acceptor of 
« bill of ex- 
change, it is 
agieed between 
the partif***, that 
the flereudaiit 
shall paj the 
costs, renetv tlia 
bill, and give a 
warrant of attnr- 
Dcy to secure tho 
debt : "i’he de- 
fendant gives tba 
wanaut of at- 
torney, and re** 
ueusfhc hill { 
but does rot pay 
the costs. — riw 
plauitYif way 
bi Ing a fresh 
aclKui vi\ the 
List bill, wliilo 
the second is 
out»tandtngtn 
the handi of au 
ladorhcc. 



uo 


t'AsI':S AT Nisi rUIliS. 


1800 . ; ond llu‘sii)»stit«j»‘(l J»ill lia\ i)i<; la'cndislionourett 

I’y t!i<'i»laiii1i/r])«‘fore the trial, 
j.. and reinuincd unhatislied in his ])os,scssi<)n. 

Arti-rr. ' 

Header for tin; dof» uduut('onteinh’d,rir,st, thattlie 
debt due ujiuu the hill was merned hy the wanimtof 
iitlornej.— But, 

liord EnrxMioRouoii that as jiida'inenl had 
not been enfer«'d upon, the nanant ofattoriie' nas 
merely a collateral .security, nliic li could no* iuersri; 
the original debt. 

Header then contended, that this actioi**' ado uof 
be maintained, aswlu'u it wasbromdit tin* sid)s!itii(ed 
hill nas in the hands of an iiuhnsee for \alue, to 
wliom the d(Tcndant \wis lialdc'. In Kearshde r. 
Atorgau, f) r. 11. olo. it Mas held tlial to as.snuipsit 
for goo»Is sold it Mas a good' ph a, tlial the defend- 
ant had in(h»r.s<‘d a pnunissor\ note to tlie plainidf 
J'nr aiidott areoitiU of the debt. Thedefendant in the 
present case acccj)ted the si cond bill of ( xcliange 
J'or and o/i accoanl of the debt due on the fusi; and if 
this fact specially pleaded woidd have lx en a bar to 
the afliou, it would operate in the same Maj wlieu 
given ill evidence nndirthe general i.ssue. 

Lord llLLEMioRoncur. — The agri'emcnt between 
the parlies Mu.s, that the defendant !-h(/tdd pay the 
costs of the former suit, execute a warrant of attor- 
ney, and give a renewed bill of exchange. If )ou 
had ]deaih d specially, you inu.sl have sot forth this 

agreement. 
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atjr<^<'iaent, and you must have avercpd that you had 
IjiHj perfonucd it. Buttho costs of the former suit 
remain unpaid. The facts of the case furnish no 
df'fcnce either to be put on tlie record or to be ajiven 
in ("tideuee. There was to be no <i*.lin{jjuisliment of 
tiie bill, until (among other tilings) the costs were 
p.iid. If fliej had been paid, this might have brought 
it within the ease of Ke/tr.sla/ce o. Mvrg'an. But the 
.igreenieni remaining unperformed on the part of the 
d( feiio.ii.t, the plaintitfresorAed to hiniseUT he power 
of ri'irdeVmg tlie bill available. This is like accord 
without satisfaction. 

Verdict loT'die. amount of the bill; the jilaintitT 
debit ring up the t iib'^tituted bill to the defendant. 

. \ * 

% 

The AHornetj Gcumtl and Lilllalule fortheplaim 
tiff. 

Tteader for the deft'iidant. 


Cooper apd LuckUt.‘l 


Fide Drake 3 East* 25 f. 




1809. 

Norius 

Aylcix. 
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Trt .m m tion I»> 
^he indorstc 
a;(;aiib! tli»» 
iliawu of<i bill 
of <* 1:011 I 

])UOF inrloiM*! is 
it compr t( nf 
ti*ifrirss tn piovc 

Ih It tlio tie- 
luidini piomised 
to p »\ tbc hill 
.jftt*- If h id bc« 
€i)im* iluf. 


STrVKNS V. Lyxch. 

A CTIOM by imlorsiT ngainst <li.iwr of bill of 
oxchange, paj’ablc to ./. 6Y<7rt»f/, and accoptod 
by 72. Jones. 

Tlioiv bring no diiect'O'Nidcnro of notiro liuvoig 
br'on given of ihr dislioiionr of the bill, C/eland was 
frndrml as a Avitnrss lo prove tlial Ibodofc'iidfuithad 
S)ubse(|u(nily arknonledgrd Ins liability upon it, and 
promised to pay it. 

I ** 

The Altornen (Jiinral for tbr drf» ndant, objicti'd 
to CkUind's coiiipi tri)r_\,coi)t( udiiig that it uasrloar- 
ly his mtriC't to support tin pn srut artion, as if the 
plaintiff siircrrdi d, th(> bill voidd br rxtmguishrd; 
blit if ho failed, hci uiiglit still sue, the first indorser. 

Harrow, observed, that it did not appear 

that thcplaintitf conld niaintain an action against 
Clehtnd, and that if he liud bei'ii guilty of laches as 
to one {V.irtj on the bill, the, presumption was that he 
liad as to all. 

Lord Ellcnj’.orough. — T he objection would ex^ 
I'liide the pariy to a b'll m ev erj case where he comes 
to assist tlie jilaintitr. 1 do not think that Cleland 
has such a direct interi'st in the event of this su^ as 
to r< uder him incompetent. 

The witness was examined. 

The 
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The Allorney-General opened, at. a defence, that 
the plaintiff had given time io Jones, the acceptor, 
and that the defendant wasigiyji’antof that fact when 
he ackiiovvicdged his liability, and promised to pay. 

m ^ ^ 

Lord Etxenbokough allowed that this would do 
away the effect of the acknowledgement and promise : 
but it aj)peared that the .defendant was fully ac- 
quainted at the time, of the indulgence granted to 
the acceptor, and the plaintiff had a verdict. 


1809. 

STKVJt;NS 

V. 

Ly.nch* 


Gurrow and Marryat for the plaintiir 


The General and Lanes fur the defend- 
ant. • 

• \ 


In an action of trespass, n co- 
trespasser not sueti, is a*comj)c- 
tent witness fur the plaintifl'; 
but if one of several defendants 
allows judgment to go by dc-t 
fault, he is not a competent wit- 
ness for the plaintiff, although 
he is for his co-dcfcridants- 
Chapman v. Graves and two 
others* JLancasterSpringA sshesy 
1810. Cor. Le Blanc, J. 

The plaintiff called one Riictjy 
who was a joint trespasser with 
the defendants', but who had not 
been made a defendant, fet the 
purpose c/ 'proving the trespass. 

Qockelly Serjeant, objected to 
his admissibility, and Uolroyd 

y 3 


cited a case of Barnurd v. Dazo*. 
son , GuMhall Sittings after yH .1\ 
179(), cor. Lord Kenyon, C. J. 
in which such testimony re* 
jccled because the witncs.s was 
interested in shifting the trespass 
to the defendants, for as there 
could be only one satisfaction 
ill trespass, if the present de- 
fendants were found guilty, he 
never could be subject to an 
for the trcsjiass. 

Le Blanc, J. admitted the 
witness, saying, that the case 
cited hud never ^een acted upon. 

In this case, Frosty one of the 
defeudants, had suffered judg- 
ment to go by default ; and the 
plain tiff 
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SxtVliNS 

LywcH. 


plaintiff proposed call liim 
for (lie purpose of proviii" the 
trespass against the other do- 
feiiduiifsj upon the authorii}/ of 
Ward V* Jlaydon and V cniom^ 
2 Ksp. N. r. Cas. SSI, Ui which 
1 ^ 0 rd K LN YON permitted one do* 
fondant who had sulfcred judg- 
ment by default to be calkd to 
prove that tlic other dofendan,. 
who had pleaded was not guilty ; 
and a ease before Woou, H. at 
the last Lancaster Assizes, in 
which he had allowed one joint 
trespasser, who had suifered 
judgment by default to be ex- 
amined as a witness. 

Cocktll^ Serjeant, ai\([Uolroyd^ 
contended, that (hose cases did" 
not apply : that the latter was 
an action of trespass for mesne 
profds, ill w'liich the (b fendant 
who had sull'ered judgment to 
go by defaull, was called by (he 
other dtfendaut to prove that 
lie, (he witness, was (he sole 
tenant of the land, and therefore 
that (he other defendant was 
not In both those eases 

therefore, (he \\itness was called 
to coxulpate the co-defendants, 
but in this to inculpate tl\pm. 
Here, therefore, he has an inte- 
rest, because by proving the 
odiors guilt), Jic puts it in the 
power of the plaintiff to levy 
all against the other defendants 
if he thioks proper^ and there- 


fore relieves himself: (ha(: no 
instance can be put in w hirh a 
co-defendantin trespass who has 
pleaded not guilty, can be 
called as a witness, and no dis. 
tinction had been pointed out 
between pleading not guilty, 
and suffering judgment by de- 
fault, which should rua’ f' a de- 
fendant in the latter sitLiath.>k' 
adrnihsible wlieii he would not 
be so in (he former ; that in 
point of fact (be defonilant /; os,t 
was a defuidant on the rec(>rd, 
and was inlensted in die issue, 
for the jury nut only 

sworn . to empiire whether the 
outlier defendants were guilty, 
>out Wiuit damages the plaintiff* 
had suffered against Frost* 

Lk Boanc, J. said, the gene- 
ral ruledvas, tliat no person who 
was a {)arty to the record w'as 
admissible as a witness; that in 
idle tw'o cases cited, the co.de* 
fondant was called to exculpate 
(he other defendants ; here, it 
V.vs proposed to call a co« de- 
fendant to inculpate the others. 
The cases therefore were dis- 
tinguishable ; and he was dis- 
posed where there was inno- 
vation not to extend it, and 
therefore he held the witness 
inadvaissibic. 

The plaintiff*, however, had a 
verdict on other evidence. 

ride Bull. N. P. 98. 285. 

VViLKINSON 
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Wilkinson v. Kino and others. 


^jr^KOVER for a quantity of lead. 


The plaintifl' had sent the lead in question to the 
M harf of one in tlie Borough of Southwark, 
there, (o remain till it should he sold, lillil was uc- 
I'lfstouK'd to S(;ll lead from this M'harf ; hut had no 
uutliority Avhatever to s('ll tin.' lead in question, and 
never-had sold any for the plaiutitf lirfore. However, 
he sold this le;irl to the defendants, who hought it 
houa Julc as liis propc’i't}, and paid him for it by a 
bill of exchange. • \ * 


CHarrow coutenderk that this sah‘ had taken place 
\n market overt, and had transferred tlu' property in 
the lead to the defendants. The spot wtu'n' the 
transfer was made was in tlu* Borough Soiilluvark, 
which must he considered a part of the metropolis; 
and it was laid down in the hooks on this subject, 
that in London, every "sIiO}) in which goods are })ub- 
licly exposed to sale, is market orer/ for such things 
as the owma* profi-ssi-s to trade in, ajid that though 
ill the country nutrket orerl iis only on the special 
days when market is held by charter oi’ pre- 
scrijition, yet in London, every day, except Sunday, 
is markeWlay. 'l'her<‘fore, this lead having been sold 
to the defemlants by BHil at lii-s wharf, w here he 
dealt in lead,^ became their property, and thcjilainfiff 

must 


Thur.sdaT, 

The OM Gcr of 
si'jids 

thtMii to .1 H harf 
ill I lie lioioiij^il 
of SuUtJ'VUi. /t, 

ivhcio of 
the saii.e sorl 
•lie U'Uallv ^old : 
Till' n li.n liii^er^ 
uitlitiut any au- 
llioi Uy , s I's 
tiuiii lo a hjna 
Jia^ |Mi( cl»., «. r, 

'VTlUMlui, p.'iys 
for thf'tn. 't’liis 
is not a bale iu 
market oint to 
tlio 

jiroprrt y , aiul 
trover liis fur 
till* goofU at the 
suit of the ow ner 
af'tii :si the jiur'' 
cIiUHT. 



CASES AT NISI PRIUS. 




1809. 

WitKiKaoif 

V. 

Kiva 
tod others. 


must seek his ivinedy against ElUl, whom he had 
enabled to commit the fraud, out of which theactioii 
arose. — But, 

Lord Eli.en BOROUGH held that the sale by Ellil 
did not change the property in tlic lead, andobserved 
that the doctrine contended for would give wharfin- 
gers the dominion o\< r all the goods intrusted to 
them; but that a wharf e.ould not he considered, 
even in Eondo^i, as a marked, overt for the articles 
brought there. Ellil had no colour of authority to 
sell the lead, and no one could derive? a good title 
to it under such a tortious conversion. 


Verdict for the plaiuti/F. " 

The Alforney General, Parle, and Richardson for 
the plaintifl'. 

Cj *• 

G arrow, Gaselee, and BarnewallforWio defendants. 

[ Attoriiics, Dorlit nnd JVadesonJ] 


At the sittings after Hilary 
Term, 1810, other actions by 
the same plaintiff against other 
defendants, to vi^hoin ElUl had 
sold quantities of load Cndcr 
the same circumstances, came 
on to be tried before Lord 
Ellenboiiough, VFheii after 
full argument, his Lordship ad« 
bered to bis former opinion.-^ 
Vide 2 Blac. Com. 449. 


"\Jf goods stolen arc pawned, 
the owner may maintain trorer 
against the pawnbroker. 

V acker i\ Gillies j Guildhall 
Sittings aJicrTrinif^Tertn^ 1 806 
T roter agruista pawnbroker for 
goods pledged with him, which 
hai been stolei*. It appeared 
that the goods in question were 
stolen from the house of the 
plaintiff, and had been pawned 
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liy a woman of tlie name of 
Brozc/h but. that she had been 
fried for the felony, and acquit- 
ted, on the absence of a material 
witness. Lord Kllknbokougu 
held, that the action well lay, ^ 
and the plaintilf liad a verdict. 


N» It is yrofided by stat. 1* 
Jac. 1. c. 21. that the sale of 
any goods wrongfully taken to 
any ^paicnhroker in London, or 
within two miles thereof, shall 
not alter tCiC property. 


1809. 


WlLKlNSaN. 

Kino 

and others. 


' lIi;.VMAN V. NeAI.K. 

\ 

npniS was an action iV not accepting a quantity 
of h(‘inp. 

The riuestion w*a.s, Avhether there had been a 
coinpietc contract bet>wcn the parties upon this 
.subject. 

Mr. /orrcAfer, the broker, sworetlialhe had autho- 
rity from the plaiiitifl and troni tlie defendant 

to buy, the hemp in qiiestion for the ouo and the 
other respectively; that he in consequence made an 
entry in his book, of having sold it for the plaintiff to 
the defendant; that he then sent a copy of this entry 
to each of the parties; and that when he next saw 
the defendai^t, the latler objected to the teiTDS of the 
bought hoie^ and said he would not be bound by it. 

The witness added, that he conceived he was autho- 
rized 


Thursday, 
Dec. 21. 

Wbcrc a broker 
is authorized by 
on€» man to sell 
good<;, and to 
buy such poods 
for another, an 
entry in liK 
bookh of a sale 
of these goods 
from t he one to 
the other, signed 
by him, is a 
binding contract 
bctvieeu the 
parlies. The 
bought and sold 
note, which is a 
copy of this en- 
try, is not sent to 
the parries for 
their approba- 
tion, but to in- 
form tliem of the 
terms of the cou- 
tract. 
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ifiOP. I’izod to l>ny tlio lirmp fortho (U'Ccndant oo tiu' It'ruia 
lucntioiied iu the .salt! book. 

IICVMAN 

V. ^ 

Neale. Park cootoiu’.t'd that tlio bought and sold notes 
w(‘reonly st'nt<*M n]»piobation, and tlio (routraot was 
notcoinplcb; till tlioy wore asreod toby llio partu’s; 
llnil lhouf?li ornisont inijjlit be inl’erred from no ob- 
jection being taken, eillier parly niiglif disatlirni tbe 
contract by giving iimnediate nolice ol’ bis dissent; 
that tin' broker was vested wilb [towers inevely to 
propose tbe conditions of the bargain, biif iiot finally 
to conclude it; and that as tbo deliaid iiil bad taken 
tbe earliest op])orf unity of inibrining ’dr. PorrcfiO r, 
that be was dissatisti('d wilb tln' inniglit note, tbe 
present action could not Ixv.-'nslaiiied. 

' / • 

Lord ET.LF.NnoKoron. — After tlie broker has en» 
tcred tbe contract in bis It/tob, I am ofojjinion that 
iK'i'.ber jtarly <'an recede troin it. Tin b<ntffkl, and 
iold uotf is notseni on ap’probafion, nor does it con- 
stifnte tbe contract. Tbe.eulry made and signed by 
tbe broker, who is Ibe agent etf both [larlies, is alone 
the binding contract. W lial is called and 

sold liofe is oidy a copy of tbe otber, wbicb \\onld be 
valid and binding, alfbongb no boti!i>hl or sold note 
was ever s*;nt lo tliC vendor or [mrebaser. Tbe de- 
fendant is ecpiaily lialijle in Ibis case as if he had sign- 
ed tbe entry in tbe broker’s book w'tb Jiis own Imnd. 

Tt aflt'rw’ards appeared that tlu' bentpoW'as not of 
tbe quality specified in the contract, audtbeplaintifl 
submitted to be nonsuited. 


The 
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The Attorney-General, Garrow, jnd Taddy, (or 1809* 
the piaintifl: 

V, 

Park, Jervis, and Espinasse^ (or the defendant. NEAts, 

f Altornies, Kdyfi anil Iieek».’l * 


T!io authority of the broker 
may be eounterinanded at any 
time before a memorandum of 
the eonfract 6f sale is written 
and signed by him, pursuant to 
the Statute of Frauds, altliough 
ho has previouslv eiitorcd into a 

" 'ir 

verbal agreement to*sclJ the 
goods ' ^ 

Farmer v» R ohinson^ * C o n ' 
Lord Ei.Lr.xoououGTT, Guihh 
hall^ Julj/ 2% 1805.~-'Action 
for not delivering a quantity • 
of brimstone. Tiie defendant 


hV.d authorized a broker to 
sell some brimstone for him at 
a certain price, and the broker 
had accordingly agrtficd to sell 
it to the plaiulitfat that price ; 
but before the sale note was 
made out, defendant counter- 
manded the authority of the 
broker, and sJiid, llmt [ilaintilf 
slfould not have the goods.-—* 
Lord Klltnborouoh held, that 
under these circumstances the 
contract could not be enforced. 


Stokes v. €arne and others. 

A CTION for stores supplied to a packet em 2 )loy- 
ed by the Post Office to c;;rry the mail betiveen 
Milford Havep and Waterford. The stores had been 
ordered by the captain who is appointed by the 
post-master'general. 

prima facie evidence of ownership against all.-*— The owners ofapo5t«ofCce packet 
stores ordered l>y the c^^ptaiu who is appointed by the poslmaster-geocrat 

To 


Saturday^ 

Dt;c. 


In ao action 
against several 
dctVudants for 
stores supplied 
to a ship bv or- 
der of the cap- 
tain, the register 
obtained on the 
oath of one of 
the defendants is 
are liable for 



3|40 cases at nisi PRILS. 

To prove tlvat the defetidants were owners of the 
packet, the register was pitt in, whicli appeared to 
have been obtained on. the oath of John James, one 
of the defendants (a). 

Garrotv contended that tliis w’as not sufficient evi- 
dence to charge all the defendants, and that it was 
necessary to prove their title more strictly, or to shew 
that they had acted as' owners. 

Lord Ellenborough. — I think the -register is 5^ 
prima facie evidence of ownership. I will admit ‘ 
contrary evidence on the part of any of the de- 
fendants, to prove that they nevejfJ'.s'SVaited to their 
names being put into the reghgOr, and never had any 
connexion with the veesel in (iju'stiou. Had notice 
been given that they meant to <!eny the OAvuership, 
perhaps the plaintiff might have been j)ut upon 
stricter proof of* that fact; but where persons are 
sued as owners, who give no such notice, the regis- 
ter is sufficient to throw the burthen upon them of 
proving the contrary. 

Gari oio then insisted that the deA iuIants could not 
be liable for stores ordered by a captain appointed, not 
by them, but by the post-master general, and who 
was the servant and agent of government. — -But, 

Lord Ellenborough held, that us the stores were 
supplied to the packet of which the defendants were 


1809. 


Stuk es 
V, 

Ca rne 
and others# 


3. c. 60. ^0, 11. 


owners, 
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owners, and the earnings of which they received, they 
were liable as in the common case of stores or re- 
pairs ordered by the master of a merchant vessel. 

t 

The plaintiff had a verdict. 

The Attomcij-General mxAGaselee for the plaintiff. 


1809. 

Stoke* 

V* 

Carnk 
and others. 


Garrotv and Marryat for the defendants. 

[Attornies, ff'^eitons and TFclcft.} 


Vide Fraser v. Hopkins, ante 170, 


Blackburn v. SCtioLj^s and another. Friday, 

• Jan. 19. 


was an action for goods sold and delivered inMMiatui 
to recover tlie §uhi of 2132/. being the price of gooSdfpay- 
94 bags of cotton wool. "m^cournn/r 


• * 

The defendant pleaded .the general issue, and paid 
51. into court. 


a particular stal- 
ing Dint tbe 
nctioD is brouglit 
for the price of a 
certain lot of 


Before the payinent^o5»raQiiey into court, a part i- 
ftdar had been delivered under a judge's order, stat- 
ing that tlie action was brought for the price of 94 
bags of cotton wool sold for the plaintiff to the de- 
dendants, by Messrs, Kenyon*and Son on the 17th 
of June, 18Q7. 


goods sold to the. 
defendant on 
such a day by 
A. B. the plain- 
litf’H broker 
does not admit 
that the goods 
puiebn«c'd by the 
defriulant of 
A. B. on (he day 
spccitied, were 
the property of 
the plaintijll 


It was-jiroved that on that day Mfessrs. Kenyon 
and Son sold such a quantity of goods to the' de- 

fenflant« 



m 

ISDd* 

Blackburn 

V* 

SCHOCES 

and another. 


CASES AT NlSr PIUCS, 

foiifliints in one lot; Init at first no evidence was given 
that any part of these was the property of the ]>lain- 
tiff. 

_ y 

Park for the plaintiff contended that tlie property 
was.admitted by the ))aynient of money into court. 
The contract stated in the <k‘claratiou was, a saleby 
the plaintiff of goods, his property, to the defendants. 
The amount of the goods was ascertained by tliepar 
ticular, and it appeared that they were all sold at 
one time. The defendants, therefore, after-paying 
money into court, could not deny that the goods 
were the jiroperty of th<; plaintiff. 

The AUorneif-Gcncral, covfpi^ alfowcd that if there 
Lad been a special copnt .(Stating the contract, the 
payment of money into court would have had the 
effect contended for; but took a distinction between 
a special and a general coiint.' 'In the former, the 
contract must be proved exactly as laid; in the lat- 
ter,, the plaintifi'may declare for fifty thousand ponndfl 
worth of good.s, and r<'eovih' for forty shillings worth. 
Here the defeudanl.s merely admitted that of the i)4 
bags of cotton w ool boughtJI>y them on the 17th of 
June, 1807, so much as amounted to the price of 51. 
belonged to the plaintiff, and it might very easily 
have happened that Kcni/on and Son might sell in 
one lot goo<ls beloiigirtg to .several different persons. 
Suppose the defendant Lad pleadea a tender of 51. 
and non assumpxit as to the residue, w ould this have 
been an a<linission of the contract to the full extent 
stated in the declaration or particular? 


Lord 
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Loi'd ELT/r.MiOROUGU held that the plaintiff was 
houiul to j>r<Me that the yoodsAveri; hii»*property («). 

Kvideticc was then givni that Kcui/on and Son. 
liaviijs bought those good.s for the plaintiff in Novem- 
ln-r nu)0, a(iv(‘itis(;d tlnan for sale in.l<iino 1807, by a 
j)rinl< (! oalalogiK', in A\hiolitiu‘y weivtho'rnsolvesdo- 
noniinub'd sivoni hrokers; but that tliov afterwards 
sold the whole parcel a.s prinoipals by jn ivate con- 
tract to the rleleiidants; that the deh ndaiits paid 
1800/. p:ujt of the price byl)itls drawn in < onforntity 
to the conditions of salt' • that afterwards and Indore 
tlio detendants had notice of the go<)ds being the 
plaintiffs’* property, they paid Keni/ou fmd Son the 
residin' of the pm'cha.'it,' money ^^short of rd.) by bills 
of a tlifferent descrijition. 

• f. 

Park contended that the defendants must havi^ 
known fioin fhe catalogiu'that Kcni/on and S'o7iwoyo 
only brokt'rs in this transaction, and ^hat they wi're 
clearly liable for the vahis' of goods beyomi the 
1800/, 

Lord Lookn H onour, n. — A broker «ith an undis- 
closed })rincipal may varv tdie terms of payment after 
llu' sale is completed. The j»rinci|)ul may int(!rf('re 
at any time before paymi'iit, but not to rescind what 
has been before rlone. This is essential to the safety 
of purchasiirs. But if a man seifs goods acting as h 
broker, the moThenttliesaleiscompieted hi' is Junctus 




BliACKBCRff 

V, 

ScilOLXS 
and another* 

If goods are soM 
by a bioker 
withont ilisctob- 
ing iiis print ipoY, 
the puirliaiser iti 
juMilirti in paj- 
ing him in a dif- 
ferent manner 
from tliaf slipu- 
IfJted for by the 
terms of the 
contract. — 
filter, where 
tlte principal is 
di.^doseii at the 
lime of Kile, 

The circum- 
iftrtiico of pcrsojii 
if) ling good*' b(*- 
ing rlt'scrilx d in 
llio iatalognr of 
sale iL‘i Strom 
l>rokers^ is not 
fitfr.t ient iiotiue 
to I lie pitrcim^ifr 
that they rue 
owl} agcllt^, to 
jircTtMit )tim 
from dealing; 
with them a*» 
piint Fp«ils« 


(aj Fide ftukcr r. Palsigravc, 1 CampK 557. 

0 oj/icio 



344 


CASES AT NISI PRIUS. 


IBIO. 

BtACKUt'KN 

V, 

ScrroLEs 
and another. 


8 afun 1 ;iV> 

J'nn. 

A wari'hou&e- 
Q^n whu^ ua 
receiving un 
order from tlie 
feilor of malt to 
hold if on ac-* 
count of the pvir» 
chaser^ #;ivrs a 
Written acknow 
lodgment that 
he so holds It, 
cannot set up as 
a defence for not 
delivering It to 
the purchaser, 
that bv the usage 
before the laalc 


officio. The terms of the contract cannot then be 
altercil except by Ihe authority of the principal. 
The <|ncs(iuii here tlierefore will be, whether Kenyon 
ami yon sold thest\*;oo(ls as principals or as brokers? 

VV'idiel. for t'lie def^ndanl, 

<1. i]„irr('s\ <mn for the plaintiff. 

fii' :<-riirii-(u‘:i(:riii, (larrow, -dwA Jioiroyd iot 
ih*'‘ de'' ' d "il- 

; A'^oni'c , h'l/J Surlloiv,] 


OeiiiuH V. I'avcac, .1 1 tast, 36 . 


Stuvaud a iH'nkin and another. 

rginov i ni for m;.!-, — the r(iiestionbdnp', whether 
the plaiiiUif^f*)- the assignees <tf one Knight 
were < nlitlcsi to it. 

■ The p! lint iii’ga veja cvhh'nce an order ixom.Knight 
to the defendants, wUoare warelious.emen, to holti 
the malt on the jihiiutifT’s account, a written ac- 
knowloilgmnent fr<^in the defeinlants th>»t they held 

of Irade the property in malt sold is not tia isferrcrl till it « n^mtaiured^ and that 
ill question wasrc-iucasuied, thckclii^r beiame bankrupt* 

1 it 
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it on the plaintiff’s account; autl ^hat he had ad- 
vanced 7,oO()i, to Knight, for which the malt was to 
be a security. 

t 

Garrowiov the defcuidants oouteiided that tiscmalf, 
notw'ithstaudinif, passed under (he aju.n i'sion to 
Knight n assignees, as froas i,ije us..:'jc and 

consent of the trade (whieji lie anderleoL |f> prove) 
re-nwasuring nccessarylc’ a i.-« property 

in articles of this nature, and 'he iv,-.-,- -r:- 'aier- 
vened'bcfiM'C the mail in questhe * ,i • > red,. 

Lord Ellenborocou.— -AVh:iitv( r rhe reji* may 
he between bu’'ev and seller, it is* iear the defendants 

V # 

cannot say to the plaintiff, " the malt is not yours,” 
after acknowledging to hold it on Ids account. By 
so doing, they attorned to him; and I should (entirely 
overset the security oi' mercantile dealings, were I 
now to suffer them to contest his ihJe. 

• * 

Verdict for the plaintiff 

1l\w Attorney-General and Lawin for the plaintiff, 

4 

Garrow and Gaselee for the defeiulants. 


[Attornies, Toksc an.i Drnn.] 


Vide Harman v. Anderson, an(e 


A a 


T\ K 


1809. 

Stonabd 

V. 

DuSKJtf 

and anotlier* 


VoL. II. 
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CASES AT NJSl PlllUS. 


./uii* 20 * 


,T\i: t'. (iWYNNK. 


Tn an action on 
abill of exchange 
acfcptcd for the 
pricv' of gootis 
purt has'd tor 
exportation, the 
defendam c.innet 
give in evidence 
that the ^oods 
were of a bad 
quality, and im- 
properly packed 
bin ir. driven to 
\\h ciuvs-actiom 


was an action )>y l!ic drawer and payee of 
al)ilJ of evclianaed’or against the ac- 

C(>ptor. Plea, the g:ener<d issiu'. 

The defendant jiroposed (o prove, in initigacion of 
damages, that tlie hill had been accepted for the 
price of a quantity ofeheeso sold by the plaintill'to 
the defendant for e\()Ortation ; lhatjhe cheese was of 
a bad quality, and improperly packed, and that the 
consideration for the iicceptai|ce, had in a great mea- 
sure failed. 


The Allorney-ihnerul, for the plaintilfinsistcd that 
tbisevidence Avas inadmissible, and relied upon J/ee- 
gan\ . Itichordson , I C'uwq>/^40.'«. whichinits circnni- 
stanceseoukl not be <listingnished from the present 
case, and which ho himself had brought bcilbrc tin' 
court (»f Iviug s ilencli, wiien, the direction of the 
Chief Justice at Nisi Prius was fully confirmed. 


Garron-, co)ilra, sjjid that in that case there was 
money paid into court, a circumstance on which one 
of the Judges had placed considerable reliance. Here 
there was nothing Jo ]>revent the defirndant from 
proving a partial failure of consideration. On the 
principle laid down iu Farmivorth v. Garrard^ 

1 Catnpb^ 
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I Campb. ^38. tlui defendaut ong^t to be allowed to 
tihevv that he bad derived less beuefit under the con- 
tract than he had stipulated for, without being driven 
to hiscros.^ action. This vej\f pointhad been decided 
by Lord Kenvon in Jiarber v.^ Daclhouse, Peak 
LVav. 01, where it \Vas held, that if there be no con- 
sideralion for part of the sum contained in a bill of 
exchange, the jury may apportion the damages, and 
need not find to the whole* amount. 



V. 

GwyN.VK. 


I.^rd •lii.EENBOROUiiii. — Sitting here, I shall cer- 
tainly adhere to the judgment of tlie Court in ilfor- 
ganv. Richardson. Although money was there paid 
into court, that circumstance formed no ingredient 
in the opinion I thou expressed. A bill of exchange 
cannot he accepted on a quantum meruit. There is 
a difference between want of consideration,^nl fail- 
ure of consideratiot^. The former may be given in 
evidence to redue'e the ‘damages' the latter cannot, 
but furnishes a distiijct and ind('j>endent cause of 
a<;tiou. In Farnsworth v. Garrard no bill of ex- 
change had been given, and I held that upon the 
quantum meruit, tlic defendant might shew the exact 
degree of benefit he hard received, or that he had re- 
ceived none. The last case cited, I think does not 
apply, as there never was any sufiicientj consider- 
ation to the full amount of the bill, which was frau- 
dulently drawn on the partnership. And 1 am still 
inclined to'acquiesce in the dictum of Mr. Justice 
De NN isi^x there quftted, that “ there is a distinction 
“ hetwtseu the contract and the security.” If part of 
“ tile contract arises on a good consideration, and 

A a 2 “ part 
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3iS 

1809. 

Tyic 

r. 

Gwr.N2^E. 


Sa(»i(hv, 
Jait. VO. 

^bcrc a factor 
ndvances money 
to pnrrh,»i.t‘ 
goods, if he 
receives, besides 
legal iutercii, a 
higher commis- 
tioii oil these 
puich.'isi^rs than 
he would )tave 
been coriteoted 
to take iiad he 
not advanced the 
money, the traas* 
action is 

mnrious. ■■ 


'• part on a bad rno, il is derisihle. But it is other- 
wise- as to the securily, that being entire." (a). 

However, the next liause standing in the paper be- 
ing a cross action between the same parties, it was 
agreed to refer botli to arbitration. 

Tin; Attorney-General, and F. Pollock f<w the 
plaintiff. 

Garroiv, Tmwcs, utid Puller for IImj defc-mlant. 

[Attornie.s, IKi/Jjjnn. and If 

(a) 2 Burr. \09,'i.-~-Vidc Ledger r. E,ner, Peak. Cas. 216. 
■Wiffen V. Roberts, 1 Esp. Cas. 261. Elcming t. Simpson, 1 
Caropb. 40 tti 


Harris and another v. Boston. 

t^fl^HIS was an action to recover a sum of about 
3,000L upon two bills of exchange, and the 
balance of an account. 

The plaintiffs were seed factors, and bouglit large 
quantities of rape .seed for the defendant; they ad- 
vanced the money for these purchases, for which they 
charged the legal interest of 5/. per cent.; and in ad- 
dition to that, it was agreed that they shoidd have a 
;^omniission of per cent, upon all tlie seed pur- 
chased. In this manner the debt was contracted. 

The 
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The defence was, that these transactions were 1809. 
nsurious: and many witnesses acd^iainted with the '“77^*' — 

1 11,1 ,11., liAl.BIS 

trade were called, who swore that the highest com- and aimther. 
mission they had ever known taken upon such pur- ^ *’• 
chases was one shilling a quarter, which at the cur- 
rent price of rape seed amounted (*xaet!y to one per 
cent. 


Lord Eli.enborougii.— It will lirst he a question 
of fact, whether the commission of '2- per cent, ex- 
ceeds-what can be fairly and reasonably referred to 
the plaiutiirs trouble and risk in making these pur- 
chases. If it does, tluMi by an inference of law, it 
must be ascribed to the advance and forbearance of 
the monev, and tire contract is usurious. If the 
plaintitfs would have tiuly .made the purchases fox* 
one per cent, but ’charge 2~ besides legal interest 
where they advance the money, this commission 
must be consiflered an t^i'|)edient for enhancing the 
rate of intt;rest bt'yond 6 jier cent, and is a mere 
colour for usury. 

The Jury however found a verdict for the plaintitf, 

Parle and l*arnlh£rAov the plaintids. 

TJie Atlorney-General and Murryat for the de- 
fendant. 

[A.ttornic!>» Druct and £,ee.] 


•*’ Vide Morse t. Wilsoo, 4 T. 11. 353. 


A a3. 


PllELPS 
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Monday, 
dan. 22. 


PtlELI’.S V. AuLD.»0. 


Thf* master of a 
mcrchaijitfl'in 
'w liilc takii.^ in 
his Joading at a 
foreign port, is 
ordered by the 
captain of a 
King's ship Ic 
out to 6ea to 
examine a 
Strange sail dls- 
coveiod in the 
olhtig, bearing 
ejieinios’ coloarss: 
Without remon- 
strating, 

and uithontnny 
force or threats 
being t'lnplayed 
to indueticc his 
determination, 

V be obe>s; uiid 
bnding the 
strange sail to be 
a neutral, he re- 
turns to poj }. 
Held, that this 
xvas an unex- 
cused deviation, 
which vactifecl a 
policy on goods 
on bomd the 
merchantman. 


A CTION on a' policy of iitsnrancf! on p;oods on 
board the Margnrd, and Anne from Jrc/( ?i,dto 
this country. The risk Aras made to commence in 
the common form, from the loadhicjof the goods. A 
total loss was proved a« laid, to have happcaied by 
fire; and the only question was, Avhether the njaster 
had not been guilty of a deviation. 

It appeared thatAvliile he lay Iceland, and when 
he had taken in almost the wliole.of the cargo, the 
captain of an English ship of war lying near him. 
the topmast and yards of which 'were tiicn .struck, 
ordered him to go out to sea to examine a strange 
sail, which was discovered ui thc,ofiiiigh(jari«ig ene- 
mies’ coloiu's; that tlie master did not remonstrate 
against this order, but unmoored and put out to sea ; 
that although 40 of the crc'v of tiio shij> (;f war had 
been on board the Margarel and Anne in the morn- 
ing of the same da}', they had all been withdrawn 
before he began to unmoor, and that no violence or 
thrcat.s were used to induce them to do so,- that he 
fired two guns at the strange sail and brought her to, 
when she appeared to he a neutral; and that he then 
returned to his moorings. Being examined as a wit- 
ness, lie said he considered hinjself bound to obey 
the orders of the captain of the ship of waf; but he 
not make any protest upon the occasion. 

The 
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The Attonw^-Gencml, for theplaintili; contended 
tliat the deyiation was excused by tJie contronl exer- 
cised over the master. He did not expostulate, be- 
cause his (Expostulations wouh^ have been unavailing. 
The (japtaiu of the ship of war had ample means of 
enforcing his orders. If this was 'held to vitiate the 
policy, the consequence would be, that masters ot 
niercliantinen would constantly resist the ccmunands 
of the King’s otBccrs. 

Lord Lllenborou(5h. — I am of opinion that this 
is an unoxcnsed d(Eviation. Where is the vis major ? 
The master is not j)roved to have acted under any 
duress or compidsion. If a degree offeree was ex- 
ercised towards likn which eitherphysically hecould 
not resist, or morally as a good subject he ought not 
to have resisted, tlfe deviation is justified. But if he 
chose to go out in the hope; of making a prize, he 
could not thereby cxtfflul the risk of the under- 
writers. Sufipose the ship had been captured when 
slie w'erit out upon tins cruise, were tin* mylor- 
writers to bear the loss? The purpose might be 
laudable, and a compensation to tin? owners would 
probably have been mad(3 by government ; but when 
the ship engaged iiftffis hostile adventure, the voy- 
age insured was at an end. 

Plaintiff nonsuited. » 

The Allormt/^Gepa'^I, Garrow, and Marryat, for 
the plajiitiir. 


1809. 

V, 

Av U}jo, 


A a ‘1 


Par/.-, 
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1809 . 


PlIEtPS 


Avidjo. 


Park, Topping, and J. Warren, for the defendant. 

[Attornie'i Strain and Crotrder,] 


It seems now settled that if 
an English ship be seized or de- 
tained by onr own govQrnnient, 
fpr purposes of statoj the im- 
der writers are liable, (Page v, 
Thompson, Park, 109, n. (5th 
E(J.)? although a British un- 
derwriter be not liable to answer 
for any damages which the 
owner of a foreign vessel may 
sustain from an embargo laid on 
foreign ships in the ports of 
Great Britain, in the nature of 
reprisals and partial hostility* 
Touteiig y. Hubbard, 3 Bois. 


Pul. 291. But if a British ship 
be stopped iu her cour.se. by the 
captain of a king's ship, from 
an apprehension of hostilities, 
and after being detained till in- 
telligence arrives of a hostile 
embargo at the port of dcsti-. 
nation, she returns to her port 
of out fit ; this loss of the voyage 
is not attributable to the arrest 
or detainment of Icings^ princes^ 
or people^ , and is not within the 
policy. ' Forster v. Christie, 
1 1 East, 205. 



j^fonduy, 
Jan. 22, 


Ranoam-, V. Rvnch. 


|f by reason of 
dic< roufJed state 
of tho London 
JDovkSy a ship is 
<lel.iiue(t there 
before she ran 
be unloaded, a 
longer time than 
is allowed for 


npiIIS \vas au action ou a charter party of atfreight- 
• nic'iit, dated 1st April itKM), fora voyage to 
Lanccretlo aiul back to London •, whereby it was 
covenanted that, “being fully ladtaiand dispatebed, 
“ the master should acd would with th(i then first 


thfonisoTibe “ favourable opportunity, set sail '-ud depart from 
thefreHiteHs ‘‘ placo at wliicji .he might have coui- 

linhic for this iic- “ pitted his liomeward cargo, and proceefrdirect to 

itention to thti i 

^nncfoftije^ “ the said port of London, and upon arrival there 

(that 
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“ (that is to say) at tlie London Docks, after regular 
“ report bei^jg first made at the Cusfbm-housc, make 
“ discharge and faitliful dtdivery of the said home- 
“ Avard cargo and every part thereof unto tlie said 
“ afiVcigliter or his order, or according to bill or bills 
“ of latliug, or otherwise, and thdire end and com- 
“ ])lo(e botli out and homeward voyages:” and it 
was further covenanted, “ that forty days should 
“ be allowed for unloading, doading, and again uii- 
“ loading the said cargoes, to commence and becom- 
“ putated at Lunrereito, from, and including, the 
“ day after tlie said master should be ready to make 
“ discharge of such part of his cargo as was intend- 
“ ed lobe landed tlicre, and notice gi\ea thereof to 
“ Hie said afl'reiglitfr’s agent at that plaei', and to 
“ conlinm; in London fromdhe day of reporting at 
“the (-'uslom-house : and likoAvise it Avas agreed 
“ between the parties^ that it should be hiAvful for 
“ and at the optioit of flie said aAffreightcr or his 
“ agents to keep and delain the said vessel for the 
“ space of ten Avorkiug days over and above the 
“ herein before stipulated forty days, upon paying 
him the said master or lii.s representative 5/. ster- 
“ ling })er day Ibr each^und every of the said ten 
“ over lying tlay or duy^ of demurrage.” 


1809. 


Uan»ai.& 


V, 

Lvj«ch. 


In the declaration, the following breach was assigned 
“ that the defendant did not no*' would unload, load, 
and unload again the said respective cargoes of the 
said vessel within the said forty day.s in the said charter 
party meptroned, gnd stipulated and allowed for those 
purposes, computed as therein mentioned, and the said 
jspgce of ten working days over and above the said 
2 Stipulated 
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KANnAi.t. 


Lvjicn. 


stipulated 40 day.s, but keptaud detained and caused 
to b(^ kept and tfetained the said ship or \ essel with a 
part of the said homeward cariio. on boaid her in the 
JLondon Docks aforesaid, for another long space of 
time, to Avit, the space of 35 days after tlie expiration 
of such several p'eriods of forty days and ten days; 
whereby the plaintitr, during all the time last afore- 
said, lost and was deprived of the use and profit of 
his said ship or vessel, contrary, &c.'’ 


The defendant pleaded non est facln m -; and to the 
last breach “ that he did not keep and detain ami 
cause to be kept and detained the said ship or viisset; 
with a jiart of the saifl homeward cargo on board her 
in the London Docks afor<*said,' after the expiration 
of such several periods of forty daj s and ten days 
modo forma, &c.” 

The ship arrived irom '.LuhceKllo in (lie J.ondon 
Docks on tlie 10th of August, and uas reported in xt 
day at the Custom-house. I'lio 40 day.s stipulated 
in the charterparty for unloading the outward cargo, 
and loading and unloading the homeAvard c.argo, ex- 
pired on the 22d of August; but on account of the 
croAvded state of the Dock.s,''hler discharge eoiiid not 
then be begun, ami it was not finally completed till 
the 6th of October, being about 31 day.s after the ex- 
piration of the ten day.s during aaIucIi time .slu' might 
be kept on demurrage of 5L a day. The question 
AA’as, Avhether the defendant a« freighter Avas, under 
these circumstances, liable for the detention of the 
ship? 

‘ The 
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The Attorney-GencraUor\i\e defenclantcontended 
1 hat an action might a.s well be bi’onght against the 
captain or owners for not making a dne delivery of 
< he cargo. The one was as aiijjjons to receive as the 
others to get rid <)f it. The delay was not in any 
(h'give to he iijiputotl to the defendant, but to cir- 
ciimstuncos over which he hadiio controul. It could 
not i)c said, tliut ho had his voniedy over against the 
Doc.'k C'ouipatiy, who were *as little in fault as the 
owner of the ship or the freighter. To what was the 
delay to he-iinputod? Solely to the act of parliament, 
whieh requires sliips witli such cargoes to unload in 
tin; hondon Docks, ^j'ho Dock (i!oinpaiiy had done 
ev(;ry thing in tlieir power to expedite the discharge 
oi all the ships that entere<l the Docks ; but the 
munher at this timc.was so extraordinary that many 
of them were iioecssarily obliged to wait weeks be- 
tore they could get a birth. The Docks could not 
be enlarged at pleasure to suit thetixigciicy of the 
moment. Upon this issue, the jdaintitf was Jjound 
to prove that the defendant liad dotaiued the ship in 
the manner slated in the breach. lie had not done 
so. It was itnpossible for him to do, so. The, ship 
had been detained no^ bj;* the defendant, but by the 
statute in such case made and provided. 

Lord Ellenbor(5ugh. — The question is, whether 
the detention of the ship arising from the inability of 
the London Dock Company to discharge her is, in 
point of lavy, imputabli to the freighter ; and l am of 
oj)inion that the person who hiresaveissei detainshcr, 
ifattheeud of the stipulated timo-he does notrestorc 
9 her 


li.^N'DALL 


Ltnch* 
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1R09. 

Uammll 

v» 

Lynch. 


If by * fbarter- 
part y b*:’vr is 
given to doi.ijn 
the fell I p a cer- 
tain number of 
dajs for t!ie 
purp<;se of dis- 
cliarging her 
cargo, this 
amounts to a 
covenant on the 
part of the 
freiirhior, that 
he will not dc- 
taio her longer. 
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her to the owner. He is responsible for all tlie vari- 
ous vicissitudes^ which may prevent him from doing 
so. While the goods remained on board the vessel in 
the London Locks, if was impossible for the plaialiff 
to make any use of her, and to all intents and pui'- 
poses she was \liere detained by the <Iefen(!ant. 
When she was brought into the Docks, all had been 
doucwhichdcpended upon ibeplaintiff, and the Dock 
Company were the detendaat’s agents for lier deli- 
very. The defendant is as inucli responsible for a 
delay arising from the want of a birth, as if -it had 
arisen from teinpestnous M'eather or any oilier cause. 
Tliis issue must therefore be foniid for tlic plaiiitilf, 
and the jury will consider to what compensalion .he 
is entitled for the detention after-ihc ten days during 
which the .'«hip wasallo’,ved to bo detaiuetl ato/.aday. 

t 

The j ury awarded 31 days more at tlie same rate («). 


‘In the ensiling term the Aitorn<’>/-Ge/icr(il(\\ Uhoi\l 
objecting to the Chief Justice’s direefiou upon this 
point, or the manner in uliich the issuejoined on the 
record had been found) moyed m«/mt of judgment, 
oil the ground that the breach for detaining the ship 
beyond the 40 lay days, and the JO demurrage day.s, 
was not warranted by the charterparty, tliere being 
no covenant on the pSrt of the freighter to deliver np 
the ship at the end of that time . — A Vnle to shew 


(a) Vide Atkinson t. Ritchie, 10 East, 530. 


cause 
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cause was granted, but it was afterwards discharged, 
tlie Coim r clearly tliinking, that from the leave given 
to the defoiidaiit to keep tim ship so long, there was 
au implied covenant that hewoukl keep herno longer, 
upon which the breach was well assigned («). 


1809. 
Hand ALL 
Lynch. 


The defendant had paid money into court on the 
breach for non-pavment of freiglit »)e paid 

■* “ ^ into I'ourt on 

* any one of (he 

A question arose at the trial, wdiether (his dis- unn^^aryM.* 
pensed with the necessity of proving the execution 
of the charterparty. 

The AUorneij-Generul insisted that the plaintilT 
was still bound to jl^ oduce the attesting witness, that 
he might be cross-examined jsto the circumstances 
rmder which the deed was-executed. — But, 


Lord ELLENBORtvLfCH bcld, that, the rule to pay 
money into court was a siitlicient admission of the 
execution of the deed to ’dispense with the ptoduc- 
tion of the attesting witne?^. 

Parh, Topping, and Marryat, for the plaintiff. 

The Altorney^General, G arrow, and Barrow, for 
the defendant. 


(Altoruie), Ilatiffa aodinrroK.'J 


• (a) Vide Com. Dig. Corenaut. (A> 3.) 
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AKhouj^ij rhe 

fuiclietice in a 
public theatre 
have a right to 
express the feel- 
ings excited at 
llie moment by 
the performance, 
and in tins rnau- 
ncr to ap;)lau(l 
or to hi^s any 
piece Avhicli is 
represented, or 
any pefonner 
who exhibits 
himself on the 
stage ; yet if a ' 
uumber of per- 
sons having come 
to the theatre 
with a predeter-^ 
mined purpose 
of interrupting 
the performance, 
for this purpose 
make a great 
noise and dis- 
turbance, so as to 
render the actors 
entirely in- 
aiudible, tlio* * 
without offering 
person'll vigka(,i| 
of a ri9L 


COURT CiF COMMON PLEAS. 


SITTINGS AFTER JERM AT WESTMINSTER. 


. Clifford, Esq. v . Brandon. 

riAHIS was au action of assault ami false impri- 
soanieut. — The first coijDi of the declaration 
stated-, that the defcnidaut, with force and arms, &c. 
madeau assault upon the plaiutilfiii a certain public 
theatre, called The Neiv Thcaire Royal, Covcnl 
Garden, situate in the pari!sl( of St. Paul, Covent 
Carden iivthe county of Middlesex, and seized and 
laid hold of the plaintili" and struck him a great 
many violent blows, anjl forced and compelled him 
to go from and out of the said theatre into and along 
a certain street there to a certain police office situate 
and being in the parish afoK scud, in the county afore- 
said, and imprisoned him, and kept and detained 
him in prison there, without any reasonable or pro- 
bable cause whatso(^ver, for a long space of time, 
contrary to the laws of this realm, hc^ The second 
count was for false imjirisoiynent generally ; and the 
last for a common assault. “ . 

t» any (ndividmU or doioj any iiytiry to llie house, they are, in point of law, guilty 

Pleas 
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Pleas, 1. Aot guilty. 2(Uy, that before and at the 
said time Avheu, kc. the said tlieatrein the sai<idecla- 
ration mentioned was and is a certain public theatre, 
llic jjfoprietors whereof then ^nd there had lawful 
licence, power, and authority from time to time to 
cxhil)it and |)reseut tragedies, comedies, operas, plays, 
and farces within the said theatre, and to take and 
receiv(; certain reasonable syins of money us and for 
the prices of admission into the said theatre from and 
of persons w ishing to see and hear the performance 
and e xhibition of such tragedies, comedie.s, operas, 
farces, and plays within the said theatre (n); and that 

a little 


180$). 

CurroHD 

Brandox. 


(a) TheCovent Garden Com. 
pany act under a patent,^ bear, 
ing date (he 15th of Jauuaiy, 
Mill of Charles 11. granted to 
Sir VV'm. Davpnaivt, wl^efeby^ 
hOj his heirs, executors, admi- 
nistrators, and assigns arc aiu* 
thorized to erect a new theatre 
in any place within the Cities ' 
of London and Westminster, or 
the snburb.s thereof; and to 
gather together, entertain^ 
vern, privilege, and keep a com* 
pany of players to exercise and 
act tragedies, comedies, plays, 
operas, and other performances 
of the stage therein: who were to 
be the servants of his Majesty’s 
dearly beloved brother Jamvs 
Duke OF i'oHK; and take 
and receive of such as shall re- 


sort to see or hear arty such 
p4ay s, scenes, and entertainmenfs 
whatsoever, such sum or sums of 
money as either have accustom- 
ably been^giveu and taken in 
the like kind, orshall be thought 
reasonable by him or* them iu 
regard of the great expeuce* of 
scenes, music, and such new de- 
corations as have not. been for-, 
tnerly used.'^ — The patent the n 
prohibits the exhibiting of 
plays by all others besides this 
company and a company to be 
established by T. Killiguew, 
Esq# and called the Khtg and 
Queen* s Covtpati^f ; — directs that 
no actor ejected by one of these 
companies shall be received into 
the other, without' the consent 
of the company whereof he wa*? 

a member 
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Cliffoiid 

V. 

Duandon# 


a little before the said time when, &c. to wit, on the 
day in the declaration nieiitioned, the plaintiff, to- 
gether with divers other persons to the number of 
three and more, unf-iwfully, riotously and i-outously 
made and raised, or caused to be made and raised, 
a great noise, riot, disturbance and tumult in the said 
theatre for the purpose of forcing and compelling, and 
in order unlawfully ami by force and violence to com- 
pel the saitl proprietors of the said theatre to lower 
and retluce the prices of admission into certain parts 
of the said theatre, and for that purj)oso at the time 
when, &c. aiid during the 2)erformance of a certain 
farce or j»lay in the said theatre, tlie {)laintiff and the 
said other persons, to the number of three and more, 
were making a great noise, riot’, disturbance, and 
tumult in the said theatre, to the great annoyance 
and disturbance of divers j)eaceable and orderly sub- 
jects of our Lord the Iving^^theu being in the said 
theatre for the purpose "of hf aring and seeing the 
performance of the said farce or play, to the great 
damage and injury of the said j)ro])rietors of the said 
theatre, and in breach of the peace of our said Lord 
the King; w herefore the defendant at the time when, 
&c. as the servant of the sgid jiroprietors of the said 


a member, signified under hand 
and seal grants pcrmiss'n.n for 
>vomens parts to be represented 
by men ; — requires the old plays 
to be purged of all scandalous 
and offensive passages ; and con* 
eludes mihtkfion vOsiante clausci 


giving full ellect to the patent, 
lawy statute^ act^ ordi* 
nance^ proclamation^ provUion^ 
or restriction^ or any other maim 
ter^ causc^ or thipg tchatsoever^ 
to the contrary in anywise ?iot» 
withstanding,'* 


theatre, 
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ihoatre, anti by tfieir coinmand, gave -charge of the 
p'aiutiiriu the saitl theatre to one S. T. wlto then and 
there was a constable and peace or police officer, 
duly and lawfully antliorizetj to take such charge 
to be by him taken ami carried before some magis- 
trate and justice of the peace in* and for the said 
comity of Afiddlesex, to be examimd tout hing anti 
concorning the saitli’iot am,l breacit of tin: 'peace, and 
to be dealt witli according to law; and on that occa- 
sion, and ibr tiial purpose, tiie said S. T. took charge 
of and took the jilaintitf into custody, and brought 
iiim from and out tif tlie saiil theatre into and along 
the said public street there to the said jtolice office, 
the satiie being the nearest and most convenient way, 
before James lieaii, Estp then anti tliei e being one of 
tlic jusiiees, &c. tt> be examined toucliiug and con- 
cerning the said otli'iice, riot and hrcueh.of the peace 
and to be further de^ltwilb according to h,w, and on 
that 0 (;casion the jTiaiutillf was necessarily and una- 
voidably kept and delaiged in custody and iiuprison- 
etl for the space of time in tlie declaration mentioned, 
and until he was afterwards iluly discharged tlierc- 
from, as was lawful, kc. — 3dly, After stating the 
riot as before, that at tlie said time when, &c. the 
plaintiff was in the said theatriMinlaw fully, wickedly, 
and malieiously incitiiigaml eiicomagiiig, and oudea- 
vouring and labouring to pia-suade, instigateandpi'e- 
vail on, and did then and there*uulawfully, wickedly, 
and inalicioljslyineito, encourage, endeavour and la- 
bour to pgjsuadi-, instigate ml prevail on the said 
persons to the le* tuber of i iiree and more, and divers 
other disorderly and riotous persons theii in the stiid 
VoL. 11. JJ b theatre 


1809, 



Clii rOUD 

V* 



CASES AT NISr PRIUS. 


18 dS. 

Clipfoku 

V. 

Bhaxjjok. 


theatre to pefsev're and continue in such riotous, 
routous, and unlawful tumult, riot, and disturbance, 
and the said persons and others did then and there, 
in pursuance of suchrtvicked instigations and endea- 
vours, continue tp make, and at the said time, when, 
&c. were making a great noise, riot, disturbance, and 
tumult in the said theatre for the unlawful purposes 
aforesaid; whereupon the defendant as the servant, 
&c. 4th1y, That the plaintiff and others to the num- 
ber of three and more, were making a noise and riot 
for the purpose of preventing the performance of a 
certain farce which the proprietors bad lawful pow- 
er, licence, and authority to causoto be performed and 
represented in the said theatre : Jithly, That he w'as 
instigating others to make a riot for the same pur- 
pose. — ^^J’here w'crc thfeo other pleas more general 
than the foregoing. * 

0 

Replication , ' de injuria sua'propria, absque tali 
eansa.- 

ft appeared in evulenco that the plaintiff Mr. CliJ'- 
J’ord, a gentleman of great eminence at the bar, on 
the 3 1st of October last, between nine and ten in the 
evening, went into the pit of Oovent Garden theatre, 
which had been lately rebuilt. On this, as on everjr 
night from the first opening of the house, great noise 
and confusion prevailed, on account of the prices of 
admission to the pit and boxes being raised, and 
the public being excluded from a nupiber of boxe.s 
which weVe let to particular individuals fOr the sea- 
son. The performance on the stage was inaudible: 
the spectators sometimes stood on the benches, and 
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ut other times sat clown with their^backs to the per- 
formers; while the play was representing, “ God save 
tln'Kii^g!” and “ Rule Britannia!” were sung by per- 
sons in didereiit parts of tlnj theatre; horns were 
blown, bells w‘ere runs:, iind rattles were sprung; 
placards were exhibitc<l, exhorting the audience to 
resist the oppression of the managers; and a number 
of men wore in their hats tip* letters 0. 1*. or N. P. B. 
meaning O/d Prices anti Ab Private Boxes. But 
although there were some sham-fights in the pit, no 
\ ioleiice was oflered to any person either on thestage 
or hi any other partt»f the house, and no injury was 
done to the theatre itself, or any of its decorations. 
When jVfr. Chjf'ord entered, there was a cry of 
“There comes the honest couns» llor !” and a pas- 
sage being opened, fur him, ‘he went and seated him- 
st'lf in the oeui re of the pit. Soon afterwards, a gen- 
tleman ai?ked him, if there was any harm in wearing 
the letters O. P. *lle answered “'No.” The gen- 
tleman then asked him,, if he had any objection to 
wear them liimself. lie said tie hud not. The let- 
ters O. P. were then filacVd in his hat, and he put it 
on thus ornamented, lie continued, however, to sit 
without taking any j>art in the disturbance, and he 
persuaded a person w^io was near him to desist from 
blowing a trumpet. Having eondneted himself in 
this quiet manner w'hile he remained in the theatre, 
he was r<>tiring from it. Vv'lfether the performance 
was eiitircry over at the time, did not certainly ap- 
pear. WJieii he had*got about two, yards from the 
pit door* where the money is rc*ceived, th<* defendant, 
who is Box-keeper to the theatre, ordeml him to 

B b 3 be 
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EW!?. ^ Ik- tak«‘U into nistody. A couslablf accordini^ly 
('r.ierouo of him, and rarried him to the police oflice 

in Bow-street, before Mr. Afcnrf the mai^istrate ])re- 
iiVNuo.v. gjdjjjg there; but nol|,iiii,i^ being- proved against him, 
t'xcopt that he wore O. lb in his Jjat, after being 
detained about half an hour, he was set at liberty, 
Tlie (jiK'stion was, whether these facts proved the 
jnstilication? 

7A’.«/, Serjeimt, for tlu^ plaintiff, contended that 
there had bof'ii no riot in ilu' theatre; that the plain- 
tiff had not instigated it, if there was; and that, at 
all events, he had been illegally arrested and impri- 
soned aft(‘r the riot had ( easi.'d. A riot must be to 
the terror of his Majesty’s subjeets. In this instance, 
310 terror or aj>prehensi» n was felt by anyone. The 
audiem-e wei-e moi'e amused with what was going- 
forward than they would hnie been by tin; perfoi-in- 
ance of the stage. Withiii tin* walls of a public 
theatre, the jniblic have a right to e,\pi‘ess their a]>- 
])rOb:itiouor disajiprobatiou w idiout limit or contronl. 
'J'his is a right whii-h has been immeniorially exer- 
cised, wlikdi is essential to the prosperity of the 
ilram:!, and which never was Ixdbie questioned in a 
comt of justice. Jt stands "Vm the same piinciple 
w ith liberty of criticism, w hich the judges have often 
declared to be sanctioieed and protected by law'. A 
piece may be hooted frota the stage — as it may bi; 
<-(*ns![red and ridiculed in wfitir.gwbenitis published. 
An actor may be praised or »'ondemncd,in a news- 
paper or pamphlet for bis theatrical performances. 
So he may be hissed or aj)pla tided at the moment, 

bv 
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l>y those avIio witness his efforts. ‘Is the conduct of ^ 
{\\(i managers then to fie privileged from all auiiuad- 
version? Upon this in a great measure depend jmh- 
lie ainuseinent, pidslic taste, ai(d public morals. And 
how are the managers to he contivuilcd, except by 
an une(|iuvocal inaniA'station of public opinion ? 
From the system of monopoly on which our theatres 
are governeil, pcopi<^ cannot leave a theatre where 
they are ill used, and IVeejnent another, which is con- 
ducted with more liberality. Their oidy remedy is 
to express their disapprobation in tlie hearing of 
the maiftiger, and to bring him to terms of submis- 
sion. This accordingly is thecourso which has been 
always pursued. '■ i\1r. Garrick and the first men 
who have undertaken the npuiagement of our thea- 
trical concerns haVe hitherto chearfully yielded to 
the jurisdiction of the pit, without a thought of ap- 
pealing to ^V(^stmvfstc‘r• Hall. .Such is the gene- 
rosity as well as the discrimination of the British 
puldie, that there can be no danger of this jioyvcT 
being eonvert(.-d topurjioscs of vexation or injustice, 
jn tin* ju’c'sent instance, the managers of C’e wort Gar- 
den Theatre have done every thing to aggrieve' and in- 
sult the public, and»J,he ojiposition to their tyranny 
has l)een marked by great moderation and forbear- 
ance. They have rai.s<,'d the' prices of admi.ssion most 
needlessly; and according to thp argumenton the other 
.side, had they insisti'd upon sevc'iigyineasfor admis- 
sion to the boxes, inste^rd of seven shillings, no one had 
any right fb comfdain. I’onnerly, any ofthegentlemeu 
of the jury might have occupied the box in thetheatro 
which the night before was honoured by the |>r< sem e 
of the Sovr.KEioN himself and his august family; but 
B b 3 the 
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themanagers hive now attempted to exclude the put»- 
lic from a considerable part of the house,, and to in-i 
trod uce invidious distinctions where there ought to be 
perfect equality. ,* Yet there has bfen.no siuih vio- 
lence exercised avi has bi-oj.i formerly witnessed on 
much less provocatic.i — no pulling up of benches or 
breaking of cliantUUers — no bloodshed, or even 
breach of the peace. There is no pretence for deno- 
minating what the witnesses have described rt riot. 
The people were only expressing, according to an- 
tient usage, their sense of what they disapproved. 
The noise was gr«^at, but not greater than is ffl>queiit- 
ly heard at the coudiuu nation of a new play. Bells 
and rattles maybe new to thopit, but cat-calls, which 
are equally stunning, are.ps old as the English drama. 
Nor can the legality of the scene depend upon the 
exact degree of noise wliich is made by the audience, 
but whether oufeage is coimnitteJ, whether terror is 
excited, and whether the object is laudable. If the 
mahagers reiiiaiii obstinate and set at deUance milder 
expostulatioii.s, they inust'be brought back to their 
duty by louder reiuoiislraiu es; and tbere seem no 
just lin’.its to nccosary resistance but a breach of 
the peace and a violation of pro>^)U'ty. The patentees 
do not hold the grant of the Crown merely' for their 
own emolument, but as the trustees of the public ; 
and they are answeraWe to the public for the manner 
Jn which they execute the Irust.'— ]Ibw.c6uId it he 
said that the defendant had iiixtigated 'this supposed 
riot ? Whatever it was, it, raged as furiously before 
he entered the house as afterwards. |^le tdpViib p%rt 
in the disturbapee, apd instead of fiicobra^ng tfe 

pnpposed 
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Supposed rioters, he prevailed upoii a gentleman near 
him to desist from blowing a trumpet. By wearing 
O. P. in his hat, he simply expressed his opinion, 
that the old prices were sufficient sind ought to hd 
restored. If this were illegal, it would soon be a 
misdemeanor to wear a blue cockade at an election, 
or a white favour at a wedding. The conduct of 
Mr. Clifford while he remained in the pit was most 
exemplary.— But whatovei'diflcrencc of 0[)inion there 
might be upon that subject, — suppose tliat he was 
there guilty of a riot and breach of tlie peace, the ar- 
re.st was ecpially illegal. At any rale, the riot had 
ceased, and. he had withdrawn from the scene of 
action. He might as well have l»een <lragged from 
his bed by tlie defendant and thoolher servants of the 
house, and carried before a’magistrate, anionth after 
the supposed offence had been committed. But it is 
'an established max«n 0 / the law, that tliough a con- 
stable or a private person may interpose to prevent a 
breach of the peace, or^caiTy before a ,lnsti>^e a per- 
son apprehended by them in tin; act of breaking* the 
peace ; y dt when the^ray is over, their})ower is gone, 
and they cannot arrest I heoftender without a warrant 
granted by a magi^rate after uii information laid be- 
fore him upon oath. * Therefore all the issues on the 
record must be found for the plaintiff. The defehd* 
untwas guilty oi the assault and false imprisoimient 
laid to his charge, "and guilty nait/foul auy such cause 
,as he has alleged in his pleas of justiiicatiph. 

She^ierd, Serjeant, spoke at g!rnat length for the 
defendant j but as most of bis legal arguments were 
■ ' ' B b‘4' ■' ' ' adopted 
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odopii'd by t>!e Cjiikf JusTici;, it ypems minoot’f?- 
snry to dclali thcjn. 


Sir .1 AMKs I\i AN sri k tj), C. J. — '1 iie lirsl groat ques- 
tion for llie roisiilertscioiiof llio jury will he, whether 
tlu^ plaintiff na,'' iu' >(f,;at!iig a riot in Covciil (I'urilcn 
yyiKihr on li.o ( in question? and then they 

n)n>t v. ! e,'.< i !•.<• w.'S arrested while tlie 

riot < ; * ■ !w the <'\i'-teiH.-e of a riot in (lie 

liOioa , ■ • In ■ Mi* i t.din. d. It appears that 

fora qn : wi v. ere riots there ofsiieh 

a nutiire a . -q- o | .dfogellier to dramatic 

repn-st t (anno , 5 te'l upon wliat grounds 

many p''ej.!i •* .'.fi'.o ih* y have axiglil, atatlieatre, 
to )!iak(‘ Mieii a [ao(ii:;ioiis neisoas to prevent otliers 
from iiearmg what is going forward on (lie stage. 
Tlieaties are m>t absolute necessaries of life, and atiy 
jterson m i} stay^away who^docopiot apjn-ovc of the 
niamier in iheli tiiey are managed. Jf tin' prices of 
admissie.'i av ■ nm* asnnalile, the evil will eun; itself. 
People \‘i;' noi g.i.aod tlu pi'oinieioi s will bemined, 
nnh.>s they hn*' r ii.i ir d<'m;aiT!s. But the propri- 
<;lorsuf:. ;hi .1 fight, to manage their pro- 

perty in tlnii i.w-i uii}, and iq hx wl.at prices of 
admission (hey tliink most for tlieir own advantage. 
It is said, if t lie priees asked are considered too high, 
people luo. e a. ligiit fo^expvess their tlisapprohatiou 
in the limmlttiorij. manner they have adopmd. Prom 
this doctrine. [ must altogether dissent. Jf the pro- 
prietors have acted contrary to the conditions of the 
patent, the patent itself may be set aside by a writ 
pf scire facias in the Court of Chancery. The pri- 
vate 
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rate hoxrs fumicilias litdf' gM oaud for violence. The 
liou.se is tlie projierty of a eeilahi miuib(‘r ot iiulivi- 
<lnul.s, to be ii.sed by llieiii according’ to their ov a 
discretion. 1 conceive it ijuioi uuiio.ssiblc that any 
thing which lias l»ecn done by I ln> nuinager ? in rai.sing 
the priec.s, or making sonic of tie. bo.vi> privif tc, can 
be any .sort of ju^li^lcatioH in loint itf law for i^nch 
scenes as took place i n fin ni;j,iil in i|>iosiion — 
scenes which arc a di-graci !■■■ ^ho coeolrv, aioi 
which tend to bring ti-. ioc.t; oi i'cr 'ansm. 

If <{ncstion.s of this sm' • a- ‘n .!('< i lc ' ,>y mnl- 
titudes of people asscmldi ■ . (Oio.iinoasSv , i-'d bc- 
Jiaving ill such a nianncr ic ; ■ c 'v..!cu dor. li mcni- 
her.s of society from going to da- iloairc, then' will 
lie an end of the law. it i.s lime for the public to 
understand, that the proceecbiigs w iiicb IiaMi lati'ly'^ 
taken place at this tln atrc are in a bigii degrei' illegal, 
and that all those ^\ho parlicipate in them aic liable 
to be pmiislied severely, in proportion lo (licir of- 
fences. TJiese premeilitftted and sys(f !...;f ic Muiiuits 
have been compared to that uoisi^ •• ac li has been at 
all times witnessed at tiicatres in immeiliate ex- 
pression of the feelings of (lie cudii nee njii.u a new 
piece, or the nieritiior defects (<f jiarlicxdar per- 
foruier. The cases, Iiowcver, are widely different. 
The audience liave certainly a i-iglit to cxpri'ss by 
applause or hisses the sensa|ions which naturally 
jireseat thojoselves at the inonieiit ; and nobody lias 
ever hindered, or woidd ever (pu-stion, the exercise 
of that right. But if any body of men were to 
go to the theatre with the settled intention of 
hissing an actor, or even of damning a piece, 
there can be ' no doubt that such a deliberate 

and 
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and pre-concerted scheme would amount to a con- 
spiracy, and that the persons concerned in it might 
be brought to punishment. If people endeavour to 
effect an object by tumult and disorder, they are 
guilty of a riot. It is not necessary, to constitute 
this crimej that personal violence should have been 
commifted, or that a house should have been pulled 
in pieces. I am clearly of opinion t1iat the Fceues 
which jiuve l)een llescrib(:d amount to ,a riot. How 
can it hf! said there wasno terror? Would any of the 
jury allow their uiv<;.s or daughters to go to the 
theatre tiuriiig iliese disturbauct's? Must not those 
who entertain a dilferent opinion upon the malfers 
in dispute, and are tricndly to the managers, (‘xpeet 
to meet violent ill treatment ?— ’The jury will consuler, 
then, whether Mr. Clifford was ,an instigator of tho 
riot, which one of his witnesses has represented as 
reserohling a quarrel among <-1 thousand drunken 
sailors. The law is, that if any ])erson encourages 
orprorcot(‘s, or takes part in riots, Avhothcr bywords, 
signs, or ge.siures, or by wearing the l^adge or ensign 
of the rioters, he is liimseiflo bo considered a rioter, 
and he is liable to be arrested for a breach of the 
peace. In this cast', all are priijcipals. ,Jt is pot easy 
to conceive that the plaintiff had,. no iptention to en- 
courage the rioters. How happened it that at his en- 
trance lie was saluted with the exclamation, ‘‘ Here 
comes the honest counsellor!’’ fifovyhad hedeserved 
this peculiar panegyric? How q^rae it that a word 
from him was siiflicientto previent a man froui blow- 
ing a trumpet? F6r what purpose did he goTo the 
theatre? Was it to see tlie play ? ^ly did he wear 

O.P. 
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O. P, in his hat? Did he not know the meaning of’ 
these letters; and if he did, with what view did he 
( xhibit them but to encourage the mob by his exam- 
ple, and to impress upon them the idea they were 
acting agreeably to law? Upon all these circum- 
stances the jnry will exercise their judgments, and 
consider whether the plaintiff instigated the riot. If 
lie in iuiy way encouraged tfaf rioters, he is guilty,—. 
We now come to the moment of his apprehension. 
And the rule of law' certainly is, that a private per- 
son <‘anrtot arrest another for a mere breach of the 


peace at a tune subsequent to thee ommission of the 
offence, without a warrant from a magistrate. But 
tliere is ^ome dilliculty in deter unning when this 
power to arrest actually ceases. Here if the riot 
had been over a considerable time^ ami the plaintiff 
had taken the O. P. out of his hat honrs before, and 
there appeared no iinmediate danger of the riot be- 
ing renewed, Mr. Dimidon had clearly no right to 
arrest him, Avilhout a \t arrant for his past offence. 
If, however, at the time of the arrest, the not which 
the plaintiff instigated still continued, 1 think he may 
fairly be said, under these ciremnstaneos, to have 
been arrested at the<tipe of committing the offence. 
There is a contrariety of evidence as to this point, 
upon which the jury must determine. — Ilis Lord- 
ship concluded by requesting^the jury to state theif 
opinion scpiwately as to the questions, whetlier the 
plaintiff had instigate^ the riot, and 

TO8 0ven‘lH;fcrethew«t,„„.,:';7, ‘‘''f 

, ^ ♦ V, lo whom they had ncitlu-r 

mtedtogiveany. There could he 
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The Jury, afte*' retiring’ Konie lime, found ii verdief, 
fori he [ihiiiitiir, with 5 /. danuiges, and being ])r(‘ssod 
for their reasons, the Foreman saiil, they thought 
nnanimtuisly that the.>5irrest was illegal; but some of 
them proceeded <)n the ground that the riot was o^er, 
and others that the wt'aring the letters O. F. in a 
theatre was not any instigation to riot. 

Jie-sf, Itiinningtou, St'rjeants, C. Warren and 
ItuvningUm, for the plaintilf. 

Shepherd, Lens, Serjeants, and Gnruen for the de- 
fendant. 


[Atlornics, Clarho7t -diid Ifumphrc^s*] 


In the preceding term the 
Court of K. H. granted leave 
to file a criminal information 
against Cliliord and several 
Othor gentlemen who were re- 
presented as promoting the dis- 
tiirbances in Covent (Jarden 
'.r h ea t r e , for a coiispiranj ; b n t 
before Hilary Term, the ma- 
nagers agreed, on the new price 

Mnckliny the famous come- 
dian, indicted several persona's for 
a con^piraaj to ruin him in his 
this peculiar panvwre tried 
from him was sufficitV*"*^ 


of admission to the boxes being 
allovfed, to reduce llic price of 
admisvsion to the pit to its for- 
,mot standard, to throw open to 
the public all the private boxes 
beyond the mimbor which had 
existed in tlie old theatre, and 
to drop all the prosecutions 
w hioli tlicy had commenced. 

stage, they were found guilty 
under his Lordshiii^s dinxtioii ; 
but f’^e proseF/Utor declined 
calling upon them to receive 
the judgment of thp 'Court. — I 


int; a trumpet? F6r what 

theatre? Was it to see the play? “• 

0. Jt 



IMICIIAELMAS TEiJM, 50 GEORGE III. 


37* 


ADJOURNED SITTlNGti AT GUILDHALL. 

* 

•Ia.mk.son and otliers v. Swinton. 

OT10x\ bytlfc second hidorseos of a bill of ex- 
change drawn by the defendant payable to his 
own order, and indorsed by him to G. Elmm. 

The bill became due on Saturday the Bth of Jnly, 
when it was in the hands of the plaintilf’s bankers. 
On Monday tlu; 10(h, they relumed it dishononred 
to the plainti/fs, who in the evening of that day gave 
notice of the tlislMiiionr to«ii7A-om, th<‘ir imlorser. 
Jilsom between eight and nine o'clock in tln^ evening 
of the following day., gave a like notice to the de- 
fmidant. The plaintiHs and Elsom resideii in Lou- 
(hit; the defendant at iA'/Mg/o/i. The fjuestievi w as, 
whether there was sufTicient evidence of the dis- 
honour of th<- bill to niaintu'in the j)roseat action ? 

Besl, Serjeant, for the defendant, insisted that the 
plaintiffs were bound*t»j give notice tl'cmselves to the 
drawer and all the indorsers against wdioin they meant 
to have any remedy. They could not avail them- 
selves of a notice given by a tlwrd person. Against 
Elsom, to wb'oni they had given regular notice, they 
had a clear right of faction; but they had ijo direct 
claim upon the defendant, to w hom they had neither 
^given no lice nor attempted to give any. There could be 

• nothing 


WctlnpsdaVi 

If ihc diawer or 
irdoisur ota 
hill ufexi'liange 
rrceivfh ihie no- 
tice of il.t dis- 
honour from any 
pei son u ho is a 
jvaily to it, he lA 
dlretlly liable 
upon it to tifcob- 
seqnejit indorser 
from \s lionj he 
had no notice of 
the dishonour. 
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nothing in the/liificiilty of giving notice to a |i^eat 
number of indorseix, as the indorsee either knew 
theiu^nd their address, or he trusted entirely to the 
credit of the person /rdm vi^hom he received the bill. 
Besides, the defendant had not even rccei\ed due 
notice of the disKonour of the bill from Ehom. As 
the parties all resided in London, or the iinniediate 
vicinity, tlie dcfendant.wus entitliBd to notice b^‘fore 
B or 9 o’clock in the evening of the third day after 

T 

the bill was dishonoured. 

Lawrence do not remember to have heard 
the first point made before; but I am of opinion that 
the drawer or indorser is liable to all subsequent in- 
dorsees, if he had due notice of the dishonour of the 
bill ifrom any person \Vlio is a party to it. Such a 
notice must serve all the purpo^^s for which thegiving 
of notice is recj^uired. , The ditlHver or indorser is au- 
thoritatively informed that tlie f»il] is dishonoured, he 
is enabled to take it up if- he pleases, and he may 
immediately proceed against the acceptor or prior 
indorsers.— And it does' seem tome that the defend- 
ant in this case had due notice of the dishoripur. of 
the bill from Elsom. This is allowing only one day 
to each party, which, wherVihe-partie.s all 'reside in 
the same town, seeihs now to be the established rule. 

Verdict for the plr.intiff. , , , , ^ 

Shepherd, Serjeant, and Scjtvpn, for the plaintiff. 

_ ' . . 

Serjeant, for the defendant. ■ : 
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FIRST SITTINGS IN TERM AT WESTMINSTER. 

• 


DavJ*. V . 41ardacrf, 


ri^HIS was an action by the iudorseo of a* bill of 
exchange drawn by the defendant payable to 
his own order. The bill was dated 20th February 
1800, for 700/. at 8 months after date. 


A prbna facie casStlieing made for the plaintiff, — 
usury was set up as a defence to the , action. And it 
appeared that the defendant being much pressed for 
money, applied to the plaintiff lo discount the bill in 
question. 'I'he plaintiff refused to do so, except upon 
the following conditidhs : that the defendant should 
take a banker’s cheque for 250/. a promissory note 
at 2 months for 280/. 12«. 'aiid a landscape iu imitU' 
. 5 tion 
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In an at tion on 
a bill of ex* 
change, it it ap ' 
pear that the 
plaint itTdis* 
counted it far 
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titr to pro^e, 
that the goods 
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presumption 
tliat the tiam*- 
action wm 
uvMLrtmis 
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tioii of J^oussin to ho valued at 150 /. T1k‘ defendant 
agreed, that the^bill was discounted accordiugiy. 

Bfarryal for the defendant tlnai riffored to prove 
tliat llie plaintifl' had himself purchased the picture 
for .‘>2/. and that this was itsftdl value. 


Lord Elt.f.nrorouc.ii. — T think it lies u])on the 
plaintiir to prove (hat i't is worth 1.50/. 

Garrow for the plaintiff said he was not prejiared 
witli evhlence of (he value of the picture; but con- 
tended that if the defendant was lb make this an 
usurious transaction, the (mus was thrown upon him 
of proving that a grossly <'xlravagantand colourable 
jn’iceluul been set uj)on llie article — ashad been done 
with resjiect to the dsivicli feathers, which were 
proved to be sold and re-purchased by the sanienio- 
uey-leudor several liiius in the same day. 

fiOvd ELi.EN!50R0U0H.-r-\Vhere a party is coinpel- 
hhl to take goods in discounting a hill of exchange, 
r think a presumption arises that the transaction is 
usurious. Tovehulthis pn'snmptiou, evidence should 
be given of the value of tin* goods by the person who 
sue.s oil the hill. In the pve3aiit case 1 must require 
such evidence to be, adduced; and I wish it may be 
understood that in similar cases, this is the rule by 
which 1 shall he gflverned for the future. When 
man goes to get abill discounted, his object is topro- 
curccasii, noltocaciunherhiniself wilhgop/ls. There- 
fore, if goods are forced upon him, I must have proof 
that they were estimated at a sum for which he could 
0 render 
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r<*u(ler them available upon a ro-sale, not at wbat ^ 
inisbt possibly be a fair price to charge to a purcha- uivuss 
scr who s1oo»! ii*. n^cd of tlieni. Can jttu shew' that r. 
the (Icfoiuh’t.; could have sold jour imitation of 
PoussiuioY 1501.} • 

Garroiv allowed tliat thongli tlie rule just hud 
down l»y the CaiRF.Ju.sT£ei< inightbear hard against 
his elieut in th’s parliciihir instance, its general 
operation would be most salutary. 

Plaintitr nonsuitc'd. 

Garrow and Best, for (he plaintihT. 

Manyat and Tindal, for (he defendant. 

[-Vttoriiics, Stokcg and Wtjod,'] 


Where goodn are tleli?erctl 
to aperboii who wisli ds to raise 
money, a court of equity will 
set aside the security, gn pay^ 


inentofthesuni winch Uic gottds 
actually fe'ch when resold, ijee 
Barker v. Vansoiner, 1 Bro* 
'C. C. 149. 
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SECOND SITTINGS IN TERM AT WESTMINSTER. 


MilxMAn V. Dowell. 

npilIS Avais an action of tresj)ass for ruttlii" flu* 
plaintiffs bar-^cs Aotn their niooriiiqs in tin 
river Thanic.« ; A>horel)y they had been set adrift and 
been injured. 

Tt appeared that at a time when tliere wa'^ia great 
quantity of ice in fhe Th.Hne^, the defendant look 
two bargts.of the plaintiff from the middle of the 
river, vs here they were moored, to the opposite 
shore, and that one of them was immediately after 
di.seovf red to have a hole in Jts bottom, but there 
was no cviden<'*e to f.hew bow ’this had been ocea- 
siouetj,, 

Garrotv for the <lefendant offered to prove, that at 
the time of the supposed tres{)a&s, these barges were 
in the grt atest danger of being’ carried away l)y the 
ice; that if he had not iuterfeved, they most probably 
would have been destfosed; that he did what was 
most prudent and most for the plaintiff’s advantage 
to be done under the' circumstances; and that hehad 
been employed by the plaintiff gea(ii'.dly to take 
charge of (he bargc.s, and must be presmijpd to have 
liad his authority to remove them from a place of 
daiigt r to a place of safety. 

’ 2 


Lord 
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Lord ELLDNoouaUGH.— Thc^e fai't*? ■sUould have 
bL'Cii specially pleaded. I canaotadmit evidence of 
them under the plea oinot sruilty ; — the issue joined 
upon ■wiiich is, whether the defendant removed 
barges belonging to the plaintiff from their moorings, 
not whether he was justified in doftig so. 


1810. 



AhLV4 \ " 




Gatrow argued that the i)lea of not guilty merely 
denied the committing of ajiy trespass, apd it was 
imposRiRblo to say that any trespass was committed, 
if the barges were removed by tlie plaintifi's own 
orders either express or implied. The case was the 
same as if the plaintitf had stood by and directed 
how the thing w'as to l^e done, ard the unmooring of 
the barges must be considm-ed the act of the plain- 
tiff' rather than of the defentliinl. 

Lord Ellenbouougii. — The defendant allows 
that he iutermeddltd wfith goods wliich were the 
property and in the possession of the plaintiff’. J jy 
so doing he is ('resumed* to be a trespasser; 'and. if 
he lias any nialtar of justification, be must jmt it 
upon the record. The plea ai not guilty di'ines 
the act (lone, and the plaintUF’s title to the suhjectof 
the trespass. It the arleftndaut has any authority, ge- 
neral or particular, ex (iri'ss or implied from theplaiii- 
tiff', this niustbe specitillypleaded, by wayof excuse. 

Garroio ^hen offered to prove that these barges 
were frozen to some others belonging to J. S,, by 
whom thP defendant was employed to get the latter 
ashore, and that it was utterly impossible to do this 
withoutbringing the former along with them. 

Cc 2 


liOrd 
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TiOrd Eixkn BOROUGH. — If the nccossitjMvas iuo- 
vitublo, and the barges of the third person by whose 
express orders the defendant acted, nuust otherwise 
have been destroyed, this might have amounted to a 
justification; but, like the first set up, it must have 
been put upon the record. 


TlieJury found a verdict for the plaintiff, widi owe 
farlhiug damages. 


fjlarrow afterwards moved for a new trial, on the 
ground that the evidence had been improiierly re- 
jected; and further contended, that the actionshould 
have been case and not trespass : but the court were 
.again.st him on both points, and refused a rule to 
shew cause. 

» 

Park, Jekyll, and Lmves, forthe plaintifl'. 

* ' « 

(j arrow and Topping for the defendant. 

[Attoriiics, Evufis and Ifil/.'j 


yuW Com. Dig. Pleader (SM. 20—39.) Bui. N. P. 90. 
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SECOND SITTINGS IN LONDON, 


Bevan, Wido^w, V. Hill. 

JNDEBITATUS assuntpsit for stock baigaiiied 
aud sold, and for money had and received. Plea 
the general' issue. 

On the '27111 of February, IBOf), the defendant pnr- 
<'hased 70l. 5 per cents, belonging to the plaintitl'for 
(iOl. 7s. Gd., and the same day gave her a cheque for 
thatsuin on his bankers, Mesiirs. Walpole and Co. She 
lo.st the ehe(}ueon lu r way home from the Stock Ex- 
change. Jlc was innncdialely a])prizefl of tfiis fact, 
and at various linie.s'down to the month of June hd- 
lowing ivas requested to.pay for the stock ; .but he 
always refused to do so, unless he had an indemnity 
against his liability on the (heque. Me.ssrs. Walpole 
and Co. became bankrupts in the month of May, in 
the .same year, without thi^ cheque having ever been 
pre.sented for ])aym?i>t. '^riie defendant proved for 
the amount of the cheque under their commission ; 
but had not received any dividend at the time when 
the action was commenced, • 

Carrow for the plaintitf insisted that the cheque 
could not operate as payment of the stock, and that 
the defendant was .still bound to paytheGGl, 7s. Gd. 
Mithoiii receiving any indemnity. Long before the 
C c 3 commcnccmeut 


Snturtlay, 
I’eb. 3 , 

A. cheque given 
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StockEveo'iii^'c; 
The Furchiisei is 
imniediutely in- 
tormed of this 
fact, liut refuses 
to pay without 
au indemnity : 
Einir mouths 

the bank- 
ers tin whom the 
citeqiic was 
drawn. slop pjiy- 
iwent, with .c»Jh- 
cienl money to 
answer it of the 
drawer’s in tlieir 
hands- -//c/d, 
tiuit under thcfcc 
circumslnuce.s an 
action woul.l not 
lie forihe p;i{.« 
of tlic irtock. 
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oommenccmcnt df tlie action, he had ceased to he 
Jiablc* on thechecquc. According to the principle of 
Tindnl v. Brown, 1 T. R. ,167, after the bankruptcy 
of JVafpole and Co. a' holder of the cheque could not 
have maintained an action upon it against the drawer, 
aiul even in a short time from the loss of the cheque, 
and while Walpole and Co. continued to pay, it must 
have come into the .hands of any per.son under cir- 
cumstances of such .susjiicion, that LVoMvt could not 
have been 8Hedu]>on it, if he had withdrawn the mo- 
ney from the bankers, ami paid it to the plaintiff. 

LordErn.ENBOROucH. — Ttis certainly po.ssible that 
this cheque may havegot inio the hands of a person 
who might maintain an action u(ion it. The very day 
it was lost it might have been passed for value to a 
bona fide holder without notice. I therefore think 
tlie defendant >vas entitled, to-, an indemnity. lie 
could not, without this, have ^safely withdrawn the 
money' from Walpole and' Co. bcioie their bank- 
ruptcy. lie then ceased to be liable upon the 
chc(iue, blit the money was gone. Besides, the 
bankruptcy of Walpole and Co. may uot be sustain- 
able, and the defendant is not to be exposed to the 
risk oi‘ the coimoissiou being superseded, 

Plaintiff nonsuited. 

Garrow and Wigleij for the plaintiff, ■ 

Marryal for the defendant., 

[AttorDics/Ofjron, «tid S) UiAon,] 

t — — 

Vidi Pieisott T* Hutclutisonj ante %l\* 


FIRST 
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FIRST SITTINGS AFTER TERM AT WESTMINSTER* 

% 


Tupsdav, 

Bradley v..Gregorv. 


was an action fov'^oods sold and delivered. 
Plea, the general issue. 

Tlic original existence of thedebt demanded being 
admitted, the defenee was rested on the following 
facts : 


'n* n man s 
cicditor^ aj^roe to 

tdkt* cl < 

SI lion on Ihtir 
re'«pt'Cii\o doblSj 
to be beiniofl 
paitly by tlie ac^ 
top lances ol a 
thud poist I ,ancl 
parti, b} lihown 
iiott*', and iO 
execute a coui« 


In April 1008, after the ,>alc and deliveiy of the 
goods in question,*the defendant having fallen into 
embarrassed circumstances, a meeting of liis creditors »ucd lor the on- 
Avas called. This \Tas irtteiided by "die plaiiitifT, and a creditor 
it was agreed by all present, that if astatement tlie dc- come 111 miller 
fendant then made was correct, they would accept of whomTk“w-’** 
a composition and give liiej a release. Two or three 
of the creditors were appointed toimspcct his books, ^'jVnolefuled 
and the meeting was ad journed to the next day. The ‘o <■«'«»<■ 'h« 

^ • • 1 composition 

pJaintift did not at the following meeting; but dccdattiru hjd 
from the rei)ort then made of the defendant's affairs' bv all the utlur 
all the creditors present consented to take a composi- “■®'‘*‘“*** 
tion of 10s. in the pound oiutheir res})ective debts, 

7s. to be secured by the acceptances of J. Jiroxliup 
at one and three inonUis, and tiic remaining 8s. to be 
paid by 4be defendant’s own nolesjat 0, 12, and 18 
months; and op these securities being given, they 
were to execute a composition deed, coutauiing a 
C c 4 clause 
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1810. clause of release. • The next mornin}?, tlic dcfenilaat’s 

' v-— ' attoniejf, before the drawing of the ]>n)ini.ssory notes, 

KiDtJ-i deed was begun to be prepared, waited upon 

Cklgort. the pli^ntiff to know \\betber 1 e would come in under 
this arrangement .^The plain titfsaid he was extremely 
glad it bad been agreeti to by the others, and promised 
to accept of thecompositio’t and to execute the deed. 
The deed was nceordur’ry j-rt'pared and executtd by 
the otln r creditoi's, and a tender was made to the 
jdaintiff of hiil^ arc c'pted by Broxhvp for 7s. in the 
pound, !md of ita; defeudnat’s own notes at the above 
dales for tlie CfOiiaiiiing .‘is. nj)on the sum which the 
plaintitF Ir.id Inmself stated as the amount ofhis debt. 
But be uow u'fiised to accept of the bills and notes 
or to execiile the deed. 

Park for the defemlant contended that after this 
agreement the pyesentactioa cotrhi not be maintained, 
and relied upon /Jitlkr\. li/wdes lEsp. N. P. Cas. 


Garrow and llicltardwn, contra, maintained there 
was no cas(^ in which an executory agreement to ac- 
cept a compf.sition had been held toextinguisha debt. 
This was accord without satisfaction. Howfwer the 
plaintitfmigiit inforo conscientia be bound by his pro- 
mise, and w hatever effect might he given toitin a court 
of equity, yet at law. ucould not be a bar to an exist- 
ing right of action. Jn Fifrlt v. Sntfon, 5 ]East. 2.30, 
wh<‘re the conipo.sitiou bad been received, the Court 
decided that the Original debt was not exlingnished ; 
and if! the late case of Sleiipnun v. Blagnus^ 1 1 En.st, 

390 , 
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;].9(>, 2 Camph. 124. in wljich it was held, that after 
a composition '’naranteed hy a third person has been 
actually received, the creditor cannot maintain an ac- 
tion for the residue of his dep,iand, it seeme/1 tf> be 
allowed on all hands that the inet|e agreement to r6- 
ceiv(! a composition vvould have been no bar. In 
Jhitkrx. Rhodes the defendant had been induced to 
assign die whole of his pro'jKTty to a tru.slce, and was 
left without any means td satisfy the jilaintift’s de- 
mand. 

Lord Ellenbo ROUGH. — T think the agreement in 
the present case operates as satisfaction. The dc- 
femhuit undertook to procure the accejituiiccs of a 
third person for 7s. in the pound; to giv« hus own 
notes for.'Is. inore> to prepare a composition deed 
witli a clause of release; and to procure the other 
creflitor.s (o execuwut. ,The jilaintitT undertook to 
accept of the composition, and to sign the compo- 
.siiioii d<!ed. 'i’here was'clearly a good consideration 
for tliis jiromi.se moving frorn'the defendant to *the 
plaiiititli asAv'ell in the bdneiit the latter was to re- 
ceive, as in the inconvenience the other wa.s to suf- 
(er. But it is saidjthis agreement is e.xccutory, and 
therefore can be no bar. 1 think it is executed. 
Every thing oirthc defendant's part was performed. 
As far as depended upon him, there has been satis- 
faction as well as accord, ft is the plaiutifl’s own 
fault that* be has not enjoyed the full beiietit of all 
that lu'-^dipulatedfoi* Accord is no bar without satis- 
faction ; but a party i.s not to be permitted to say tliere 
is no satisfactipn, to whom satisfaction has been len- 

7 dered 


ass 

1810. 

Bradlky 

». 

Gkscort. 
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ms 

-*810. ^ dered according^ to the terms of the accord. It would 
most unjust if the defendant could be sued in 
». this action, and I am of opinion that in point of law 

GaEttOHy. jjjg jg jjqj. maintainable. 

' r 

PlaintifTnonsuitcd. 

Garrow and Richardson, for the plaintiff. 

Park and Espinasse, for the defendant. 

[Atlornies^ Wilson ant] Filling hanuj 


But aUIiough a creditor agree 
to take a compositloo^ on a false 
represetitation that if He would 
compound, all the other credi- 
tors would do so likewise, if any 
of the others stand out, he is 
not bound by the agreement. 
Cooling T. Noyes, 6 T. R.a63. 
And au agreement between a 
debtor and his creditors, that 


they will accept a composition 
in satisfaction of their debts, if 
no fund be appropriated for the 
purposl; of paying them, is mu 
dum pactum^ and cannot be 
j)lcada^» to an action brought by 
one of the creditors for his w'liolo 
demand. Ilcathcote v. Crookw 
shanks, 2 T* R. 34. 


FIRST 
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FIRST SITTINGS AFTER TERM IN LONiAn. 

% 


Doe ex. d. Ash and .•'uothor, v. Caiacht. 


Wfdnesday, 
rcb. 14. 


npHIS was an ejectment by landlords a.e.iinst 
ttnant, to recover the pos.scssion of a house 
situate in Gutter Lane, Cheapsfde, 


The demise was laid on the 2.0th June 1800, and 
theh'.ssors of the plaintiff relied upon a notice to quit 
V, hich expired on Midsuranier day preceding. 


Where rent h 
usual 

a banker’s, if 
the banker, 
out any special 
authority, re* 
reives lent af«» 
fiuing alter 
the ixjMiation 
of a iiotu to 
quit, the notice 
to quit IS not 
thereby waved* 


The first cpiestion which arose w'as, whether the 
notice to cpiit ha<I*H0t h'^en waved J)y a subsequent 
receipt of rent. It appeared that the rent for the pre- 
mises had for several years been received hy3Iesirs. 
Gordon and Co. on account of the landlord, and that 
a clerk of theirs at Michaelmas 1800 received a quar- 
ter’s rent due for the quarter u hi( h then expired ; 
but that he was tlwn ignorant of sin notice to quit 
having been gi^on, or the c'jectment having been 
brought, and that he accepted the rent without any 
special authority, imagining that matters remained 
between tjie parties on their former footing. There 
v\ as no evidence of tlie rent having come to tlie hands 
of the 0‘ssorsof the plaintiff. 


Park 
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1810. 

Doii 

cx d. Ash 
and another 

r. 

Calvert. 


A not Ire to 
quit 1.1 not 
pri/na facie evi- 
dence of the 
|>eri(>d of the 
year when the 
teiiauo com- 
menced. 


Park for the defendant insisted tliattlie lessors of 
the plaintiff were bound by the act of their agent, 
and that there was here an unequivocal acknow- 
ledgment of the tenamiy subsequent to the day of the 
demise. 

Lord Ellenborougu. — The receipt of the rent 
duo at Michaelmas is prima facie a waver of the no- 
tice to quit at Midsnmmel. But since it appears that 
tills rout was received by an agent ignorant of the 
steps taken by his principal to determine the tenancy, 
and witlipnt any special authority to receive it, 1 am 
of opinion that the notice to quit remains infull force. 
If rents are usually paid at a banker’s, it would be 
too much to say that a tenancy is acknowledged by 
the banker receiving reitt tor the premises in the 
common routine of Imsiaess after a notice to quit 
has expired («).^ „ -• 

A difficulty then arose to prove that this was a 
Midsummer hohling, 

Ganoic, for the lessors of the plaintiff, submitted 
that itmusj prima facie be taken to be so, because 
the notice to <}uitcx[)iredat that period of the year. 

Lord Ellenborough, — It was once mo.st impro- 
perly so held ; but iio\l 1 believe I may say all the 


(a) Fide Doc v. Batten, Cowp. 243. Ward t. Willingalc, 
1 II. BI. 311. Goodright r. Cordwent, 6 X. B. 219. 

judges 
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judges are of a contrary opinion. To make the 
party’s own act evidence in his favour is contrary to 
tirst principles («). 


To shew the exact tiine ^vhen the defendantentered, 
it became necessary to prove the will of one Johtt 
Purcel, who died seiz(‘d in fee of the premises above 
-10 years ago. It was stated that he had <levi.sed 
them to his widow for life, tind that slie had demised 
tliem to the defendant by a lease whicii became void 
xipon her death. The lessors claimed as devises in 
trust oi Richard Purcel, the hrother of John, and 
remainder-man in fee after the life estate to the w'idow. 

A Clerk from Doctor's Commons swore that he 
had searched in tlte propcr^lace wlu're the original 
w ill of John Parcel ought, accortling to its date, to 
have been found ;*ljiit Jhat it was^no whereto be 
discovered, and that he believed by some accident 
it was lost. » • 

Gurrow then tendered aJi secomlar)' evidence the 
probate of the will uiuler the seal of tin; ecclesias- 
tical court. 

«- 

• 

Lord Ellenborough. — This is inadmissible. In 
the absence of the original will we should have had 
an examined copy. I cannot attach any aiithoriiy to 
the probate as far as the will relates to real estate. A 


(fl) Vid9 Doo T. Vince, ante, 25ff, 


will 
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1810. 

l)OE 

ex d. Ash 
and unuther 

V, 

Calvert. 

A of lands 
lott^ the 
pioinitc'te not 
Mil tills'- j hie as 
Diifinry evi- 
lee of its 
itenttr*' 
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1810 . will of lands does not require to be proved at all, and, 
the ecclesiastical court has no controul over it. 
cx d. Asa Therefore to shew that this is a true copy, we have 
aad another ^jjjy ||j,g ggj^j pf court Avithoiit jurisdiction upon 
Calvert, the subject. The prObate of a wll devising real pro- 
perty is not like fin office copy, ^ which proves itself ; 
for office copies that are received in evidence, are de- 
livered out by officers appointed for the purpose as 
the organs of courts of competent jurisdiction. 

Plaintiff nonsuited. 

Garrow and Puller, forthe lessors of tlie plaintiff. 

Park and Esjpinasse, for the defendant. 

[ A.ttornies'r/Mnt nod Eamshati.^ 


In a case before Wood, B. 
at the last Worcester Assizes^ 
on proof that a will of lands 
had been lost, parol evidence of 


ils c6ntcnts was received from 
a witness who heard it read 
over before the testator’s fa- 
mily on the day of his funeral. 


Holcombe 
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Holcombe v. Hewsqn. 

nPHIS was an actipn of as«umpsit by a.brewer 
'*■ against a^pubiit:au, on an agreement whereby 
it was stipulated that the defendant should take all 
his beer of the plaintiff, and that if he did not, he 
should pay an advanced rent for the house which he 
occupied. 

Garrow for the plaintiff allowed (which was con- 
firmed by Lord Ellenborough) that if it should ap- 
pear that the beer supplied by the plaintiff to the de- 
fendant while they dealt together, was not of a fair 
merchantable quality, and ^such as ought to have 
given satisfaction tft the defendant’s customers, the 
present action could not be maintained. 

To prove its excellence, the plaintilTs foreman W'as 
called, and stated that it was made of malt and hops 
only. 


Garrow then proposed* to call several other pub- 
licans who dealt wkh the plaintiff at the same time 
with the defendant, and since the latter had taken 
his beer of another brewer, to swear that they were 
supplied with an excellent commodity, which .was 
highly app/oved of by their customers. 


Lord 'Elleuborough.— This ism inter ulios acta. 
We cannot here enquire into the quality of different 
“ ‘ ' beer 


Wednesdays 

14 . 

An 

between jl 
brewer and a 
pilbUeant t bat 
the publi^a 
bhal) t.tk4MIUi 
beer of the 
brewer^ eanoot 
be enforced, no* 
legs the-bPL . 
$up|)ly the pab* 
licaii with good 
beer, j>uch aa 
ought to give 
satisfat tioii to 
his custoineib. 

In an action oa 
this agi cement, 
the quality oftte 
bear cannot be 
proved hy^hevr* 
iiig what sort of 
a commodity tba 
brewer furnished 
to oilier pub« 
licaiM during tha 
same period 
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1810 . beer furnished to different persons. The plaintiff 
Holiombc niight deal well with one and not with the others. 

»• Let him call some of those who fre»piented the de- 
IIi.w»o>f. feudant’s house, and there drank the beer which he 
sent in, or let him '^ive any other eiideiice of the 
quality of this bdrr; but I cannot admit witnesses 
to his general character and habits as a brewer. 

The defendant afterwards proved that the beer 
supplied to him by the plaintiff was very bad, and 
that he had lost almost the whole of his customers 
before he began to deal vvitli another brewer ; since 
which he has carried on a thriving trade. 

The plaintiff submitted to be nonsuited. 

Garroio and Marryal for the plaintiff. 

Park and Paley for the defendant. 

[Attormu, TQitnskcnd and 


ADJOURNED 
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ADJOURNED SITTINGS AT WESTMINST]^. 


Chambers, Eso. w. Eaves. 


Saturdavi 

Fub,a7. 


rpIREST^ASS for distraining a horse, and keeping 
*** the same till^he defendant paid 22f. for the re- 
V^\e‘A not guilty. 


the 

lease thereof. 


The plaintiff has a farm' at Enjteld; and on the 
lOlh of Decenihor las»: ht sent a waggon from tbenec 
to London, cai'nh '^, amon -t other things, a basket 
filled with vegf'labjes, r;id<,\vo bottles, one contain" 
ing milk, the otlier creaiu, all the produce of the 
farm. The waggr^i having delivered these things at' 
the plaintiff's honse*in town, took ir/a heavy load of 
dung to be carried back Jo E' jfii-ld, and the, basket 
and bottles before moatione<l being empty, were tied 
to the fore part of it with & hay rope. 


A waff^on r«»- 

turiiiiij^ Crum 
I.oiuloii landed 
wU'g dtiHj^ is nut 
lialtle to be 
V'prghcd mid 
char^^ed for oTcr* 
we'igiit mid. r 
13i:.:Lr ^4. 
or l4*r..L c, 
by c * irking 
borne tw <» 

botfleg 
and an empty 
basket^ in vrhicjk 
the produce* of 
husbandry bad 
beon brought 
from the country 
the someday. 


When the waggon on the aftenioon of the same 
day reached the laTSngton turnpike on its way home, 
the defendant, who collects the tolls there, insiste’d 
upon its being weighed. It was weighed accordingly, 
and found to be 35 cwt. above the statute weight. 
The defendant thereupon distrained one of the horses 
for the s;um. mentioned in the declaration, which he 
received* next day from the plaintiff, when the horse 
was released. The.questioh was,'W'hether,the>vaggoa 
Voj.. II. D, d ■* ought 
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1810. 

Ch IMBU.b 
V. 

LAvtb. 


oujpht to have been weiglied ou its way home, under 
these cirjpmn stances ? 

Stat. 14 G. 3. c. 82. § 3. enacts, “that no vvag.- 
gon, cart, or carriage Viiuployed only in husbandry, 
or carrying onlyhnannre or lime for the iinproie- 
inent of land, or hay, straw, fodder or com un- 
thrashed (excej)ting hay or sti aw parried for sale) 
shall be \\ cighed at any w/‘ighiiig engine now or here- 
after to be erected (a).” 


Garrow for the defendant contended that the wag- 
gon carrying the empty basket and bbttles as part of 
its load, did not come within the exemption. The 
words of the statute are “ employed only in hus- 
bandry, or carrying only manure or lime.” If the 
basket and bottles might be carried empty, without 
rendering the waggon liable to be weighed, «o nnglit 
they when full ^ and it would cokIc to this, that every 
carriage w'ould be exempted which carried any por- 
tio-n of manure as a part of its load. 

Lot^Eulenborough.' — If the waggoner’s frock 
Wire thrown over a waggon loaded with manure, 
would that render it liable to be weighed? If not, it 
is not every thing that is carried besides the manure 
which will subject the owner of the waggon to the 
additional duty. We must look to the clause by 
which this is imposed. Statute ‘13 G. 3, c. 84. § 1. 
enacts, that it shall and may be lawful for the trustees 
of any turnpike road “ to order and cause t6 be built 


(d) And see 13 G. 3. c. 84. s. 8. 


or 
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or erected a crane, machine or engine proper for the 
weighing of carts, waggons or carriages, c^iveyiug 
of any goods or'iMrckandize whatsoever.” Then can 
the empty basket and 'bottles be considered goods 
and merchaudiite within the meaning of the act of 
parliament ? I think not. Care most be taken that 
the act is not evaded ; but if the load substantially 
consists of manure, and m.tnure only, the exemption 
will not be defeated by at* article being tied to the 
waggoiv which capnot be considered as goods and 
merchandise, and which cfinnot produce the mis- 
chief against which the legislature meant to provide. 

Verdict for the plaintiff. 

Topping and AhJjott for the plaintiff 

Gnrrow, Murrypt, and Richardson for the de- 
fendant. * * * 


% 

[AttornieS) Devebarjf and Pinero,'^ 


Vid$ Harrisoa r. Brougit, 6 T. R. 706 , 


X>d2 


Wright 
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Satardiy« 
I'tb. 17. 


WrIGH'I V. WaLMSsLEY. 


AUbouich it be* 
irre^ildrto bring 
an action on a 
bail bu^ in a 
■rfiflprrnt com I 
from (bat in 
ttIiu Ii the ori- 
ginal iciion was 
commend d, >ct 
the d< fendant 
cannot take ad- 
vaiitigp of thb 
unde r the ph i of 
non €5t Jactum, 


^ I ''HI8 wab an action of debt on a hail bond con-* 
ilitioned for the defendant’s appearance in tlie 
Palace Court. — Pica, non at factum. 


Park contended, that the plaintiff must be nou- 
snited, as by 4 Ann. c. 1(3, the action could only be 
maintained in the Palace Court, and he ulietl upon 
Uonatfy v. Barclay, 8 T. 11. 152. 


Lord Ellcnborouoii. — It is undoubtedly setth d 
that an action on a bail bond should lx* brouelit iii 

41 ~ 

the court ^vllerd the writ mUs rtturiiahle on which 
the party Avas arrested. That is the only court au- 
thorized by the statute to }>iv(‘ in a summary manner 
“ such relief to the plaiiit)ff,tlie defendant, and to tlie 
bail as ib agreeable to justice.” Therefore, the plain- 
tiff is irregular in bringing an action in the Ktng't, 
Bench on a bad bond taken on' process out of the 
Palace Court. But how am I tagetat this under 
the plea of non at factum. The bond is the deed of 
the defendant, and is tt valid deed. On a summary 
appbeatioii to the court, proceedings might have been 
^stayed, or perhaps the mattermight have been taken 
advantage of by <a special plea. The only issue we 

8 have 
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have now to try, however,- is whoriier this be the de- isio. 

fondant’s deed ? It is proved to be so, and there must v 

I WttlGHT 

. Walmsj-et. 

Verdict for the plaintiff. 

Garroiv and Lawes for th® plaintiff. 

I*ark and Reader for th.e defendant. 

[Attoruics, Willoughby and BcUamy,'] 


But the sheriff may sue on a bail bond, in a different court from 
that in which the original action was brought* Newman v. 
Faucitt, HI. Bl. 631. 




pRfojE, t. V. Stubbs, 


Thursday, 

eb. 


npilIS was an action *of debt dn 5 Eliz. «. 4, for 
setting to work, in the business of a coachmaker, 
a person who had not served therein seven years aS 
an apprentice. 

The case being opened by the plaintiff’s counsel. 

Lord EiiLENBOROuefH said he was clearly of opinion 
the action could not be maintained, as the trade of a 


An action will 
not lie on 
5 iCUz. c. 4. 
for setting to 
work a pci^oa 
who had not 
served an ap- 
pienticcthip in 
the buitiness of 
a coach-maker, 
that business not 
being known in 
Kogland wiicii 
the statute pas- 
sed. 


coachinaloer did not exist in England in. the 5th of 
Elizabeth (a). The queen went on horseback to open^ 


(a) 1562. 

1><13 


the 
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PJMDL 

t’. 


the very parliament rtt which this statute passed; and 
she used frequently afterwards, on occasions of state, 
to riile hehind the Earl of heicester. 

Plaintiff nonsuited. 


Garrow and Lmves for the plaintiff. 
Eark and Selu'yyi for tiie dcftnd.iut. 


Coaclie^i were used on the they were inf rod need from Ger^ 


COtitinciil of Europe ui the be» 
of Uic 16 th ccufiiry; 
but were not h.no vii In England 
till the mtddle of E 
reign. According to i^towe^ 


many by the Karl oj Arumlcl^ 

Vide Coward v. Maberley, 
ante^ \%7* and the oases thcfo 
rci erred to» 


S hiitUy, 


Ke\, V. Cambcrt and Perrv, 


1 (I' lTiitl’r'w'.io information officio by tlie A t- 

8iit.w.*iieb>\t- tornevGeneral aarainst the prnterand proprietor 

r* It II t be will- 1 

iitoi ^ tor the of the iMoiiuiig CliroTi^cie newspaper, which chari;c<l 


Bibjc.ts,'ail!r that they “bekiq seditious, lui^rtoUfe, aud ill disposed 
uinm- per‘'oiis, and being greatly disaffected to our present ^ 
bnlglnRi™ perf sovtrtigii Lord, Gv’oige the Third,’ fec.^^abd to his 

thegovcrnmenl^of this kingdom, aim 

odium, to ei- ^ '' ' 

|»re‘.s M-j'H t that lie ha^ takqi an eiTonpous View bfany ijueslion of ftirfiign or 4eine$flc ^hey^ — 
On the tiialatai^ nifoimatimi foi .t hbd in a iiewspapf r, tho defendant ha^a n^ht to have read 
jn » yid**nre any ci ttotif the a«»me pijier tdnnei ltd with the iljutuedtof th** passage cbaigfrd 
hbellowsaUnougb disjoined f|ow it by eatfioneaiw mattef A|id printed fn a dld'eiefit ebarnctcr. 

piost 
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most unlawfully, wickedly, and jnjaliciously devising, 
designing, and intendjiig, as junchfis in them lay, to 
bring our said jbord tlie mlministrudon 

of the governinetit of this knigdom, and the persons 
employed by him in the administration of the govern- 
ment of thi*> kingdom, into great and public*liatred 
and contempt among all his liege subjects,' and to 
alienate and withdraw fiom our said Lord the King 
the cordial love and affection, true and dud obedi- 
ence, fidelity, and allegiance of the subjects of our 
said LoriV the King; on See. at See. did unlawfully, 
seditiously, and maliciously print and publish, and 
cause, Sec. a certain scandalous, iiialicioiis, and se- 
ditious libel of and concerning our said Lord the 
King and his administration of the government, of 
this kingdom, to*the tenot and effect following, that 
is to say, ‘ W/iat a croted of blessinj^s rush upon one’s 
‘ mind, ihat mighij/e.hestowed upon country, in 
‘ the event of a total change of system! Of all 
' monarchs indeed sine! the Revolution, the*successor 
‘ of George thfi Third vcill have the finest opportunity 
‘ oj becoming nobly poptda/:’ I'o the great scandal, &,c.’’ 

* , 

Thedefendanfig admitted that thejiaragraph set out 

in the information stb a libel,, was published by them 
ill the MoiliiigCJirQ;^icleof id Octob|Sr 1809. 

Mr. Perry, who condnct«d his defence in person, 
wished aiiotlier paragj-aph from the same paper (o be 
road, by way of explaining the supposed libel. Tl^ 
par%niph now proposed to be read vtas ata consider- 
able distance jQjom the other, 'and pfii^ted ih a diflerelit 
type, And there was sonieintelligeliCe between the tw o 

' j) 4 of 


R*» 

LiAWBl'.RT. 

aoU ruiav. 
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of a totally extranffons nature, concerningthe arrival 
and <leparture of fleet* , &c. 

The Atforncy-Gencfal observed that the para- 
graph jpointed out, could only be rend ex gratia. 


Lon> Er.LEKBOROUoH. — If there be any parts of 
the same paper ujion the same topic with the libel, 
or fairly connected with i“., ri>e defeudants have a 
right to thtir being read, although locally disjoined 
from it. 1 cannot admit an;y thing totally foreign to 
the subject of the record to be read or made ai)plica- 
ble to the defence. But pas'^ages of the saine paper 
tending to shew the intention and mind of the de- 
fendants with respect to this specific paragraph, 
must beveryinateriulfor tin* consideration of thejury. 
On tin* tried of Air. Home 'i'ooke for high treason, 
tlie matter v, .is j'arried much C'l’tb i‘- The prisoner 
was allowed to read in his defence \arious extracts 
from wwlvs ^hich he had piUdishcd at a former pe- 
riofl of hivs life, and thise thejury were permitted to 
carry along with dieiu when they retired to consider 
of their vji'rdict. I am not pn pared to say that I 
should go so far. I entertain th^' highest deference 
for the judges who presided oif that occasion, and 
their authority is entitled to the greatest weight ; but, 
if the point shouhl ever arise before mp, it would 
become my duty serioAsly to consider whether such 
evidence should be admitted. Here, however, I feel 
no hesitation. The passage alluded to will deserve 
pioie or less attention according to its connexion 
^yith the subject matter of the libel ^ but its local 

situation 
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(situation and tlie character^ in wliicb it is printed 
furnish no ground of objection to its being read. 

An extract was read accordingly, which conclud- 
ed as follows: ‘‘ The prince has thpught it his duty 
to “ expn'ss to his Majesty his firm and unalterable 
“ determination to preserve the same course of neu- 
“ trality whicli he has maintained, and which, from 
“ everyfeeling of dutiful attachment to his Majesty's 
“ person, from his reverence of the virtues, and front 
“ his confidence in the tcisdom and solicitude of his 
“ Koyal Father for the happiness of his people, he is 
“ sensible ought to be the course that he should 
“ pursue. VVe have no doubt that this assurance 
“ of the filial respect of the Heir Apparent, in not 
“ interposing his high inflmftice in the forming of an 
“ administration, will be most acceptable to his Ma- 
“jesty.” 

Lord ELLENBOROUGH»in summing up to the jury, 
after commenting upon the weight to be gi^ii to this 
extract, which he thought «ught to have been consi- 
derable, if it had stood near the passage complained 
of, and they hail formed parts of tlie same discussion, 
but which was greatly diminished by their distance 
from each other, and the matteVs interposed between 
them — proceeded to sa/: The nextaud inost important 
questionis,wliatistliefair,hoaeftit,caiididcoustruction 
to be put ifpon the words standing by themselves? Is 
the passagesetout in theiuformation, perse libellous ? 
The first sentence easily admits of an innocent interr 
pretation. “ What a crowd of blessings rush upon 
ppe’s mjind that plight be bestowed upon the coun- 

“ try 
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“ try in theovcnt of a total chan!;eof.sj6tcnir” Tlie 
fair ineaiMiig of the expression, “ clmvge of system,'’ I 
think is, a cliange of political feystem-~not a chango 
in the frame of the established govenniient— but in 
the measures of policy which have been for some time 
pursued. By total change of system is certainly not 
meant subversion or demolition ; for the descent of the 
crown to the successor of JiisMajesty is mentioned im- 
mediately aft(T. The writer goes on to speak of the 
blessings that maybe enjoyed on the accession of the 
Prince of Wales ; and therefore cannot be understooil 
to allude toa^changeinconsistentwitli thefull vigourof 
tl jC luouai chical part of the constitution. Now 1 do not 
knowthatmerclj sajing,thereAvouldbeble.ssingsfrom 
a change of system, uithout leference to the period at 
winch they may be expected, is e.xpressing a wish or a 
.sentuneiit tliat may not be innocently expressed in re- 
viewing the political couchlidn o£,the country. The 
information treats this as a libc^ on the person of ins 
Majcsty,and Ins personal administiation ofthegovera- 
meut of ^le i^untry. But tlicrf^ may bo error in the 
present system, without any vicious motiv es, and vv ith 
the grtdlf-t virtues oli the part of the reigning Sove- 
reign. Ife mtfybe misled by the ministers he employs, 
apd a change of system may be 'desirable front tl'tlli, 
faults. He muy himself, uotwith.'tanding the utm« 
solicitiide^for theliapjiiness of his people, take an erro- 
neous view of some gi«At question bf pphey, either fo- 
reign or domestic. I know bu^ of one* Being to 
whom error ratty not be imputed. If g persoiv who ad- 
mits the vv isdom and fhe virtues ofbislVIajeRt 3 ^,laments 
tjiat in tlie exercu^eof tficse he has taken an uufortu- 
' nate 
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uate and oiToneous view of the irit^re^ts of his domi- 
nions, I am not prepared tOsay thot this tends to de- 
inrade Ill's Majesty or to alienate the affections of his 
pu'bject^. 1 am not prepared to say that tliis is hbel- 
lons. But it nitist he with perfect decency and res- 
pect, and without any imputation of ba'd motives. Go 
one stej) farther, and say, or insinuate, that his Ma- 
jesty acts from any partial or corrupt view, or with 
an intention to favour or oppress any individual or 
< lass of men, and it would become most libellous, 
liow'ever, iherely to represent that an erroneons sys- 
ti'ui of Grovernment obtains under his Majesty’s 
reig’n I am not prepared to say exceeds the freedom 
of discussion on political subjects which the law 
permits. — rben comes the next sentence : “ Of all 
monarchs indeed, ^.ince the' Revolution, the succes- 
sor of George Uie Third wilMiave the finest oppor- 
tunity of becominj; n<i|jjy popular.” ^ This is more 
equivocal; and it will be for you, gentlemen 
of the Jury, to determine what is the fair import of 
the words employed. Formerly jt w^s the pracficc 
to say, that words were to be taken m the more 
lenient sense ; but tliat doctrine is now exploded ; 
they are not to bejaken in the more llhient or moi'C 
severe Sense; but in' the sense which fahly belongs 
to them, and which they were intended to convey. 
Now’, do theao words mean that his IMajesty is actu- 
ateil by improper motives, ofthat his successor may 
render himself nobly popular by taking a more li\«‘ly 
interest ill file welfare of Ids subjects? Such senti- 
ments, ’a.s it ’Would be most mischiotous, so ft 
WOtdd be most criminal to propagate. But If the 

passage 
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pasl^ac^t only rreavs that his Majesty, during his reign, 
or any . .»f time, may have taken an imperfect 
view (he iiitere.sts of thecoimti'y, either respecting 
our foreign relations,^ or the sjstcm of our internal 
policy — if it impptes nothing but horn st error, with- 
out moral bla.ne, T am not prepared to say that it is 
a libel. The extract read at the recpiest of the de- 
fendants, does s( cm to me too remote in point of 
situation in the ncwspa^)er, to have any material 
bearing on the paragraph in question. If it had 
formed a part of the same discussion, it must cer- 
tainly have tended strongly to .shev.' the innocenee 
of l!'e whole, Jt speaks of that which every body in 
his Maj«‘sl^ ’& dominions knows, his Majestj’s soli- 
citude for the happiness of his people, and ’.t expres- 
ses a respectful n^gard for l.iy paternal virtues. 
What connexion it lias with the fiassage set out iu 
the iuforiuation it is for Takmg 

that passage substantively and by itself, it is a mat- 
ter, I think, sonuwl.at doubtful, wlnther the w'riter 
meant to eahniunate the person .and cbaracler of onr 
august Sovereign. If yovi are satisfied that this wa.s 
his intention by the apjilitation of yonr understand- 
ings honestly and fairly to tluj WQjrds complaineil of, 
and V on think tin v cannot properly be interpreted by 
the t xfraet w hich lias been read from the same paper, 
you will find the dcfend.ants lint if, looking 
at the obnoxious paragraph by itself, you are per- 
suaded that it betrays no such intention ; 'or if, feel- 
ing ) ourselves warranted to import into your con- 
sideration of it a passage connected with the subject, 
tliou^ considerably distant iu place and disjoined 

by 
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by other matter, you infer from that connexion that 
this was written without any purpose to calumniate 
the personal govermnent of his Majesty, and render 
it odious to his people, you will find the defendants 
not guilty. The question of*iutention is for your 
considt'ration. "You will not distoft the words, but 
gi\o them their application and meaning as they im- 
press your minds. Wliat appears to me most mate- 
rial is the substantive paragraph itself; and if you 
consider it as meant to represent that the reign of 
his Majesty is tlie only thing interposed between the 
subjects of this country and the possession of great 
blessings, which arc likelj' to be enjoyed in the reign 
of his successor, and thus to render his Majesty’s 
administration of his government odious, it is acalum - 
nious paragrajih, and to be d<’alt with as a libel. If, 
on the contrary, you do not see that it means dis- 
tinctly according tp your reasoning, to impute any 
purposed mal-administration to Im Majesty, or those 
acting under him, but uiay be fairly construed 
expression of regi’ot that an erroneous view has been 
taken of public affairs, I anj not prepared to say that 
it is a libel. Tlu're have been errors in the adminis- 
tration of the most enlighleued men. l^will take the 
instance of a man, who for a time administered the 
concerns of this country with great ability, although 
he gained his elevation with great crime— I mean , 
Oliver Cromwell. We ar« at this moment suf- 
fering from'a most erroneous principle of liis govern- 
ment in turning the balance of power against the 
Spanish monarchy in favour of tlieHpuse ofBourbon- 

IJ? 
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He thcn'by laid the foundation of that ascendancy 
which, unfortunately for all mankind, France has 
' since obtained in the atFairs of Europe. The greatest 
inonarchs who have^ ever reignetl — nionarchs u ho 
have felt the most ana(ioi|S solicitude for the welfare 
of their country, dnd who have in some respects been 
the authors of the highest blessings to their subjects, 
have erred. But could a simple expression of re- 
gret for any error they had committed, or an earnest 
wish to see that error corrected, be considered as 
disparaging them, or tending to endanger their go- 
vernment? — Gentlemen, with these directions the 
whole subject is for your consideration. ^ Apply 
your minds candidly and uprightly to the meamhig 
of the passage in question ; distort no part of it for 
one purpose or anothci' ; and let your verdict be tire 
result of your fair and deliberate judgment. 


Verdict not guilty. 




Attorney-General, Garrow, Abbott, Rich- 
ardson for tlie Crown. 


#• ^ 


(Attornieci Litchfield and Lwicn*'] 
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ADJOERNEl!) SITTIN8S 'iN LONDON. 


Skriue v. 'E lmore. 

* » 

f 

^^^CTION on the wattanty of a horse. 

To prove the warranty, the plaintiff gave in evi- 
dence^a written instrument signed by^the defendant) 
which had a receipt stamp, and contained a receipt 
for the price of the horse, with the words snbjoiiied, 
warranted sound”, • 


Monday, 

i eb, 

A%wpt forth* 
prtco of a boiae 
contain! Kg a 
warranty of 
sotiiidiics<« may 
be read hi cvi- 
denre to prove 
the >1 arrant j 9 
Hitliout an 
agtfcmejQt 
•tamp* 


The defendant’s 4 'omisel objected, ^that it could 
not be read in evidence for the purpose ‘of proving 
the warranty, without an •agreement stam^. • 

t 

Dumpier of counsel for the plaintiff sAid, Mr. Jila- 
tice LawRENCE had ruled that such a receipt might 
be received in evidence to prove the ^varranty, as 
w ell as the payment ofi the price of the horse, if it had 
a receipt stamp merely; as the warranty came with- 
in the exception in the 4th section of ^ Geo. 3. c.'* 
58, being an agreeifient “ relating to the sale of goods, 
wares, and**mt*rchaudizes.” (a). ^ 


I (4^ j8rown V. Frye, Dereo Sam# 1809. 
< 5 


Lord 
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Lord JEllcn BOROUGH assented to this doctrine 
when the receipt was found to have both a receipt 
stamp and an agreement stamp. 

Garrow and Dumpier for the plaintiff. 


< 

Park for the defendant* 


[Altornirs, Sands and JF*w/d<r,1 


So a written agreement by a made, or the produce of land 

broker who buys goods for his to be grown, docs not come 

principal to indemnify him for within the exemption. Buxton 

any loss arising on the re-sale, v. Bcdall, 3 East 303. Wad* 

need not be stamped. Curry?. dinglon v. Bristow, 2 Bos. & 

Edroison, 3 T. R. 624. But Pul. 462. 

an agreement for goods to be 


. Henkin V. GeSss. 

Feb. 26. 


An action can- 
not bp ni 'un- 
tamed on a 
wager mi a point 
of law m which 
the pirttes ha?e 
inleresU 


npHIS was an action of assumpsit on a wager, 
“ whether a person may be lawfully held to bail 
on a special original for a debt under 40/.” 

The pleadings being opened, — 


Lord Ellenborough requested to see the record, 
and having perused it, he threw it down with much 
displeas ure, saying,— I certainly will not try this cause. 
Let either party apply to the Court next term if any 
one thinks that it is a cause fit tQ be tried. 1 sit here 

to 
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to decide points of law that arise incidentally beFore 
me, and the decision of which ii^ necessary for the 
pqrposes of justice; j not to state my opinion upon 
any question submitted to me from idle curiosity. 
I have no ditficulty in saying, that an action will not 
lie on a wager on a point of law in •which the parlies 
have no interest. If any legal question could be 
raised in this manner for judicial determination, the 
mconvenieuce would be intolerable ; and 1 consider 
the attempt extremely indecertt. 

In the ensuing Term, Par/c on behalf of the plain- 
tiff Submitted to the Couit, that as the bet was not 
immoral, the action was maintainable, and the cause 
ought to be ti’ied. — But 

The Judges all jigreed that the parties having no 
int< rest m the point of law, the action comd not be 
maintained, and «tly]\t^the trial had, be< n properly 
.stopjied. — ^Thoy refused, hovvever, to ^rant a rule 
f(n judgment as incase of a nonsuit, as tin re had 
been no default on the pait of the plaintiff in not 
jirocecdmg to trial.' * 

Park and Puller for the plaintiff. 

Garrou) for the defendant. ' 

. So a cause coming on to bo “ ^nd elcrcn ifnick to seven,’* 
tried before Lord ijlnooiino- his* lordship orderei^ it tu be 
noLGU, in irhich the plaintiff strnck out of the paper, and 

declared on a wager, “ whejjhcr the Court of C. P. afternauis 

“ there dro more nays than siK refused lease to restore it. 

of nicking seven on the dice, Hrown r, lieespn, S li. B1 43. 

allowing seven td bo themalDr ' 

\0h. II. Ji e 
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Where an action 
Is brought to 
recover the ba- 
lance of an ac- 
count, ap^rttia- 
Idc of the plain- 
tiff’s demand 
dfliver<*d under 
a judge’s Older 
ought to give 
the defendant 
credit fpr pay- 
incnb admitted 
to have been 
made by htmj 
and to state the 


AuLiNGTON V. APPLLTON. 

V 

f I ^HIS was an action for work and labour, fo re- 
cover a sum of about 10^., being tlie balance of 
an account of long stSnding between the particp. 

Under a Judge’s order, the plaintilF liacl delivered 
a particular of his demand, wliich contained au ac- 
count for business done to the amount of 200/. but 
gave the defendant no credit for paymeiits now ad- 
mitted to have been made. 


enact inpn Yv huh ' 

the plaiutifl'goes % ’ 

n'^Tattoriiey Lord^EnLrNBOROocu.— Tlus particular is a con- 

tuuurconuL the, authority of the«(y-, k rt. The plaiutiffwas 

debtor rfjeof precise sum he sought to recover, 

th<*»etotfM.he awd for this purpose to haye ^\en the defendant 
pr/thfiOTb*® credit for all paymeufs made on account. Such a 
“Jwedloho particular pisleads the defendant, instead of giving 
action. Jjjjjj j.jjp iofonuation to which he was eftti|led. Had 
he known thata.b^ance of 1^0/. vas all the plaintiff 
went for, he might very probably have paid that sum 
into Court. It is post ynju^t that under these cir- 
cumstances the defendant should^ burfhened with 
the costs of the actioii. tbink^t rif lit, that the 
plain tiff should take a <’«'cl|pt for his balance, without 
ppsts. If tb^l is not agr^ *to^ 1 'will direct an ap- 
plication 
< ♦ 
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plication to be ma4je to the* Coo^t, who will ftiost 
likely ordet the plaintiflT s attorney to pay tlie co'^ts 
on both $ides. 

T^e proposal was accepted*. 

Adolphus for the plaintiff. 

' • i 

Purh for the dcfendani., 
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GRE]pN and others, Assignees, &c, t*. Jones. 


S£^tardar» 
Marcii }« 


N thi.s case, notice had b<^en given under 40 GeO. |nj*pac(foflbv 
3. c. 121. § 10. that the defendant meant to dis- 
PQfc the act of baukruptoj. ‘ 

* * ft 

^ net* to jiii)iport 

To prove tliis, a witne.ss was called, who appeared t4<>voiBmirtio«, 

> , , .J «Jtbo«gh he jmay 

to be the petitionins: creditor hmiselt. b^^f^iisdoaiht 

4 * ^ ^ olbtrsfde to 

t • ittvaliJ* 

{narrow for the'ltlefendaut objected to his cOiniie- 
tency. 


Popping, contra, conteude<l th*&t the j^etitioning 
creditor Vra^ not* <h"sgualifled tnj^^devidence in sup- 
port 6f ^tbe cothmisslou, afe if is* not necessarily the 
interest Of a dreditbr^that the dSblor;!|hotfgh|nf?bf*. 
vent/shoali]1>ett]|j||^e a bankrmpt(d), att<!as the witness 
badno'moreint^^st intl^ aotionthau'anytithe'rcre- 
ditoTr > 


t* k 11 ^ ' T ^ TEl ^ \ 1 '"vL]L 

.*1. t ' ^ M ' ^ 

» . (a) W»i|ii*ww v<^j»T4n»i wife* 300, 

' . ’ ' ^Ee2“ 


J.iOrd ‘ 
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Lord Ellenbopough. — 1 am of opinion that the 
witness is iiicoinpetrnt. I remember a case in which 
I was myself counsel, and in \^hich the petitioning 
creditor was called to upset the commission. . I ob- 
jected to bis competency, on the score that he had a 
strong interest to support if* ; that he was to be con- 
sidered in some sense as a party to the cause, and 
that to examine liim on tire other side Avas holding 
out a lure to his conscience. Hovvover, the Judge 
at Nisi Prius held that he w^s a competent witifess; 
and Lord Chancellor Thurlow, by whom the issue 
had been directed, afterwards declared himst If of 
the same opinion. Bnt I conceive that the petition- 
ing creditor is not a competent witness to sltew that 
the commission was regulnrly'sued out. He enters 
into a bond to the Lord ('hanctllor, eonditioned to 
establish the seAvral facts upon which the validity of 
the commi.ssion depend.^, an^ cause it to be eflec- 
tually executed (a). He has, therefore, a clear and 
direct interest in the question at issue. 

Plaintiff nonsuited (i).. 

Topping, Yates, and Tjittledalc for the plaintiff, 

♦ ^ 

Gar row and 3Iarryat for the defendant. 

[Attoriiics, E}IU anti /-0U!«cn.') 


(a) 2 Cooil’s B.®!.. St 
(&) Ftde 490. 3, c, 121. ^ 14. 


Merle 
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Merle and others, v. John Wells. 


Sntar^ayt 

U9.TCk^ 


npHIS was an action of asstmipsit on the guaran- Where by a 
lie contained in the follow ing’letter from the de- 
fendant to the plaintiffs, dated 9th June 1807 : a^^bt aJaJ 

contract uriil* 

. , him, not exce«a« 

‘ Gentlemen, ‘ ‘ 10 * 1001 . the 

“ J[ have been applied to by my brother William ^tH^SlHhed'by 
“ Wells, jeweller, to be bound to yon for a\iy debts ^d'c. 
“ ho may contract, not to exceed one hundred pounds but MtnX "« * 
“ (with you) for ajoods ne<‘< ssary in bis busiuTSs as *. 

a Je^veller. I iiaie wrote to ^ay bj this dcciara^ mayafteivvi^id« 
" tion, 1 consider bound to yon foi any debt 

“ he may contract for his business as a jeweller not 
“ exceeding one Imndred fxx'uds after this date. 

(Signed) “John Wells.’*' 

The plaiufitlh continued to supply WilUam Wells 
with goods in his busiiu oS above a twelvemonth aft^i- 
wards to aconsideinblc amount, during which time 
they several times balanced accounts wath him, and 
he paijj[, them above the snin of IQO/. The question 
was, whether thejrlefendant’s gnaratitie was limited 
to the fu’st hundredr pounds for which the plaintiffs 
gave credit to Wilharn Vtetls, or extended to any 
sum of that amount whicl^ be should thereafter owe 
them for goods supplied to lura iu ibe business of a 
jeweller.** ^ 

Garrow contended for the fomu|f ftiteipretation. 

The parties 0Ti4en% contemplated one dealing to the 

Bed amount 
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1 

■ 

M.uu: 
riiiU uUiots 
t’. 

JjlJN WlLL^. 


amount of 100/. »lf not, wlioii was the tlefentlam’s 
respon.'iltilit} to cease, lie could not mean to hind 
iiitnsclfaud his o\ecutors dnrinp; his brother’s lift*. 
The di h( had been satishc'd for which the dcfoiidaiit 

c 

became bonml, {\nd (kc ji^uarantie was extiug-uished 
before the jjoods were delivered for which this action 
was broo^'lit. 


JiOrd liLi.FNP.onoiitix;. 1 think tin* defendant wae; 
answerable for anv debt not exceeding' 100/. which 
IViliiaui ir<'lh niisj;ld from time to tiniex ontract Avith 
the [)laintiti‘s in the way of his business. The !;u;i- 
rantieis jiof confined to one instance, but apjdies to 
ilebts successively renewed. If a jiarty means to be 
surely oidy for asinine dealiii!;', he sjundd takecare 
to say so. By such an instrument as this, a <'ou- 
tiimiiie- siiretisliij) is created to tlie specilied amount. 
There must thend’ore be a „ 

\ crdict for tlie plaiulifl’s for 100/. * 

Piir/e and Murryn! for the plaiiiliO's. 

(furrmv and Corny n for tlie defendant. 

I^Allonucb, Luhib and 


ndfi Mason v, Pritclmrdj 


Butler 
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EurLF.R i’. IfFANT., 


was ail action a(*’a in,! a common carrier for 
(In' loss ofatnmk deliiored toiiini for tin* jiar- 
pose of Iteiii;^ carrii'd ii'oin CVit'/ZcM/muito l^oudon. 


Defence, (lia! (lie iriiidv xi.'s aliove (lie value of j/. 
and had not h. , ne!it"ri il or pa ! fora, such, Ui'cmai- 
inj> to a notice for this purjiose. 


It appeared th’it I'l ■ d 'f ailant is owner of a w.t«- 
goinvhieji iravelsfroinf#. .'.•.ee .•» on,'' w, 'Jiroii^li 

Chi'll 1‘nlinin. At tin .1 i ^on »» Jiees in Lomhib m\\X 
(rlonceshi, liiere Aa bo,* • i'v.ihlai 'elctters painted 
upon if, <ri\ oe; (|), »<>' >•<>. WulniC/H'/lejihani 

tiie^only modi' fa* .,’,u ,> ne.bo li t'us.ioiieo was bj 
nailinsr n|)ou t.ie odh' ■ a Irnd-bitl, staling' in 

larife print (he nnuv 0 bt lue'cin" ’to tint 

uairt^ou, and in .1 \er\ ssn id < n.raeter altbe bottoni. 
that the ow m r would 'lel-'n aii .n*'rui)!e for j^oods 
aboie (he vaine of ~)l. iinliss i ntered as ,stich, and 

paid for areoi’din'^l ^ . 

0 

Lord Ellvm'.orouch. — T hi.s is not enough to 
limit the defeiuiiint'.s eonnuon lew liability. V\e 
have not sullieienl ovidtari' of any special eoiitrael. 
The Jury fiagist to beHc'.o that at tl.c tiii>e when the 
trunk V uH deli ver«’d a !»t'ie'i^a;jgon(»fltieealC'//e//t «//«>«, 
tile plaitUifforhisagenttherL saw, orhadanipleiueans 
of seeing, the terms on which the defendant carries 

E e 4 on 


S/itnrday^ 
licit 3 * 

Xt D t!Ot iTi- 

( lont iituctO 
liimt i If emn* 
ill >n I* rc- 
spon ib(l>ty t»f a 

t tint 1, f M him 
to pa‘'t ' upon 
Itf. (tnoT ui ht!» 

whfif 
jroo ts cirf !»'- 
t ( iv( tl and deli* 

h. niJj^thf 

adv 

llliCf i,'iCC<5, 
OL.ifi -ti* I „ I 

.A III'' h i tuf 
it, 1 lot he >\ iH 
id t lx an‘ ' r- 
aS>h ii.r 

al f .f (I 'Vo I ! 

<> IftU sH t >*• 

t 1 v1 ds jlif tif' ^ 

p lui lot actor‘^“ 
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13 i ii.i'fi 


JliJANK. 


till ]iis biisitioss. 'Ifow can this be infriTi'd from the 
hand bill nailed on the door, which called tlu‘ atten- 
tion to ovt>ry thin,i>- tliat was attractive, and concealed 
what was oalcidatcd )o rt>pe] cnsloniers ? Jf a com-, 
inon carrier is to be allowed to limit his rt'spousi- 
bility, he iuii'jI take care that every one who deals 
with him is fully infonm>d of the limits lo^^hich he 
coniines it. 


\ Crdict for the plainti/T. 

itnrroiv and Murryat for the plaintiir. 

Vavk for the defeedant. 

[Attoriiies, Sudlow and OniL] 


ride Cobdea v* aiJey 108 . 


Tiitsdri't , 
Man h f>. 


FoKIUNK V. JilNCHAJI, 


If fijoods arc 

livfi* d pt'O'*! i- 
callv of t’lf" sort 
oidtTt d, thr 
price cannot he 
recovered haciv 
in an action for 
int»i,e> had at:d 
ret O’ ye'd a« upon 
a failnrettf con- 
sideration, how- 
ever bad tit* »i 
ep .ility may be, 
and atth''i';ili 
tbc' are qiutc 
nritit foi a>c. 


r 

A SSUMPSIT on a warranty, that goods sold 
Wi re equal to samph*, with a count for money 
had and received. 

The goods consisted of slock fish ; and several 
witnesses swore that they weiv worm-eaten, putrid, 
and A> holly unlit for human use; but no sufficient 
e\idencc could be adduced of the w’arranty. 


Park 
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l*ark ior the plaintiff contended, that lie might 
rocovcT back the price, as iiiouey hail aiul rccciied, *' ^ 

1 • 1 • . ■ 1 I'osruNE 

tljc consiueratidu having entirely failed. p. 

Liughau. 

Ij«rd ELi.nNKOROUiiH. — If, instead ef stock fish, 
file defendant had didivered to the plaintiff a ijuan- 
tity of -'Uw -dust, the [ince might be recovered back 
in the maimer proposed. .But slock fish were dc- 
hveiv'd, tiumgh seemingly*in very bad condition; 
and you cannot be permitted to try whether tJiey were " 
of a good oi’ bail quality, ij^hether they wen* fit or 
unfll for use, hi an action for money had and reci iv'ed. 

For this purpose a special count was indispensible. 

Plaintiff nonsuited. 

Path and PulU*r for the* plaintiff. 

(tan-oiv for the *ib,‘V''dant. . 

[AtfiMnioa, ^y*nttr and Dann,} 


/ ule I'owrr \ Wfils^ Cowp. 818.^ Weston v. Down*?, Dou^. 23 
Towen V, Bairettj 1 T. K, 133. 


Williamson and another v. Bennktt and 
MrrcHEtL. 


TuesdAy, 
Match u. 


D 


ECIjARATION against the defendants as ma- 
kers of a ptcniissory note for 200/. 

money and promisini^ to repay tba moneyi b a^spcc'^a] agi cement and not a 

The 


An iC’.tnime.it 

acki-owl»*dgiB4r 
the avteipiof 
draftsfor the 
pa^ntoiit oi 
piomiwory ooto 
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ca«;es at riuL\s\ 


ISIO. 

^ — I 

W i ( } f » -vf^nN 
aiui another 

i). 

Bkvnft 

and 

Mitcuell. 


Till' iiisiruuionj prodnred Avas ia following- form, 
witli a promissory uolo stamp; 

“ Borrowed and reoei\cd (»f J. and V/illiamsou 
“(the plaintiffs) tin- sum of 200/. in lliiee drafts by 
“ W. and B. VVillianison, <lated as under, payableto 
“ ns W. Bemiett and S. Mitchell <in ,f. ami VV'il- 
“ liamson, w'aeh >\e promise to pay nulo the 
“ and J. Williamson v. Oh interest. As ^Mtiiobb tlii 
“ 2(llh dayof Aiigubl 1002 


“August 2Cth, I flraft at 2 months ^120 

• ~ — ' — — 1 do. «ltt 

I ,5o. 50 


£200 

W. Bennett. 

S. Mitchell.'’ 

* 

Garrow objected that lliis was an agreement, not 
a promisbory note, and that it could not beri'cciscd 
in twidence wiiiionl an agri'ement stamp. 

Park, conlra, insisted fliat if was merely a pro- 
missory note, expressing th(' emisideration for which 
it was given, \i/. money advanced by' the plaintiff. 
I’he first part of it coneerniiig the drafts, amounts to 
no more than the common expri s-,ion, “ value re- 
ceived,’ which usually coiuei at the end of a pro- 
missory note. I’fiis is a jiromissory note 6ither pay- 
able on demand from the date 6f it, or afU r the drafts 
on the plaiutifi's were due, and the declurafiou con- 
tuiiib counts in both ways. 


Lord 
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Lord Kr,i^F.MUiUQUGH. — I Hiinkjii)at this is a spe- 
cial agreement, aud not a promissory note. There 
can 1)(‘ no douhf tlial flu* iiioney was not payahl* iin- 
Focdiatel y, and tliat it wu'n not to bo ]>aid at all, uii- 
loss the dr.ifis wore honoured,* The tiansarlion on 
the fare of the instrmnout is evidoatly this: the 
plaiiilifts wore to a(haiioo inoiioy to (ho dofendants, 
for w’hioii this was to bo a security, binding on the 
deft'udaiit'i aftiT tin* niotnydiad been received. The 
defendants d<» not ab.solulcly promise to pay 200/., 
but the they A'vere aI)oii( to borrow. All the 

ambiguity w'ould be removed by rea<tu)g “ v\hich we 
promise to pity,' which w<* prombc' to re-pay." I 
rannot admit tin- instrument as a promissory note. 


1810 . 

V ' 

Wild AMaov 
and dtaolJxcr 
r. 

15 1 N \LT 

and 


Plaialitf nonsuited. • 

Park. 3lurryat^ aud Harrow for the plaintitFs. 

« * 

(Uivrcfw and lAiiledale for ibe defeudauts, 

[AttointCs, Kci>rs^-y aoil liatiye^] 


ViiU Lecd^ T. Lancashin!, wiU 20o. 


Dk Metto.v 
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rriila> , 

Mrfich 


A FrcHrliman 

doiniv il d at 
I laOon i insigns 
ii^o vNhub t'i 
his piupprtv to 
Nantf^t unil< i thtJ 
nunc of a 
mtivc rortii- 
guczc, 

ak ‘ n*dtniU-t f 
The slop l)f M4^ 
taken ami 
broui,(i( inlo nn 
} right'll p irt, IJie 
< ir^o H libi lUfI 
ia the cent <i( 
Admiijlt\: flio 
Pi»rtui,ui z(',u tih 
thcprivitv ol iho 
i'n*nchm in, 
clatm<) It, a lid it 
is dt creed to be 
deiisered up to 
him as neufial 
proj)cit>. — 
llold, that an 
aetion .it law 
eoulJ not .ittci' 
nard» he mam- 
taincd bj the 
Funihinan 
8i,amst the IMr- 
tu^iic/e to re< o- 
the proceidb 
the carjfu* 


T)e ^Ietton jiikI anotlu'r v. Dn Mr.Ef on. 
li.ul jnid nrt iu'd. 

Dc Mtllod •was bom in Fniuci', ,uul l!io otliar 
j)liiiiilifl'in Switzerland.' They had oairu'd (.r trade 
for soaio time in partiiershi]) at Lisbon, i\\u\ were do 
niioiled tin i<‘. Duriin? ihe ])r(*siMil war they {'on- 
si^iif'd a (ar«o liy a. PortugncM- t>hi{) called the 
FcUcidnd from Lisbon (o Sanies-. Thi':, was their 
projieity; but the papt is rc-iicctin^- if were made 
out in the name of I)e .Mellon, li t* di li ndaut, anative 
I’ortugncsi' subjoel, who ach'd upon the occasion as 
Sciitrnlizer. ' — The lihcidad was ('aj)tured by an 
English ernizer, and her ( argo lilx'lled in tin- High 
Court of Aibniialty. A was then put in hy 
the agent of l)e Mellon with the privity of theplain- 
tifl's, and the cargo wa'. ordensd to he n'stored to 
him as Portugui's*' projicrtj. It was for tht' pro 
ceeds of this cargo wliich the di’femlaiit had ac- 
knowleilgtd lie had received, that the present action 
was brought. 

The Af/o/7<cy-(7c«c/'a7coiilended, that the plain tiffs 
had a clear right to recover, as the money was un- 
doubtedly theirs, andu here amis nothing illegal in the 
transaction to jirevent them from asserting their rights 
in an English Court of jnstic'l'. The voyage from 
Jjishon to Nantes was sanctioned by the law of na- 
tion «. The plaintiffs, being domicilecliu Portugal, had 
6 a right 
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a to (nuN* to ;i!iyj) i> 1 t,r Oatirr. Tlicadventun' 

bocii (.a’litil on hi their own imines, and ]), :\u ito» 
could not 1)0 \jjlat! (1 hy ihc substitution of the name wml another 
of a native Portuguese subject. The object of that tv 1 £\,li>v 
nio. t jnatbably was, to lull snspliaon and to prevent 
t aptnie; but the plaintifl's bad oidy to anard against 
arouudliss sii-picifin and nnjn t capline. If these 
f.ct.s had been ("-tablisUcd in the Admiralty Court, 
there eoidd In- no doubt that a restiintion would 
liau* been orden d to the {ilainti/ls directly. De 
Mcllnn, liowt'ver, wa.s only their agent, and wa,s 
Ii:d)Ie for the uinoniu of tbe cargo as money had and 
received to their n>c. 

Lord I'h.Li'AnoRom.n.— \\’hat ^voldd have licen 
done in the Court of Admirahvonproofof thi'se facts 
it ii not for me to (leh'rmine ; hnt those who have 
}>roeurcd tnuuljmlieation in that eonrt toanother jier- 
son, sJiali not be perrnmed bore to claim tbe same 
jiioperfy a 5 lielooging to llH'uiselves. De IShllon, a 
ii.ifi'o Porhigue-t' inert hunt, bting set np as the 
H e! owm r of lli'' targo of the I'diddud, the Court 
t'f Ad mnaity was iuij)Osed*npon, and niiglit be pre- 
\( tiled from thorougldy iiiNcsligatmg' tbe circum- 
stances of the case.* ^Perhaps ujiou farther inquiry' 
the property miglit have turned out to belong neither 
10 the eon ignor nor the nenlmlizer,’' hnt to tht' 
consignee at Nantes, y\( all ev< nts, parties cannot 
Jiave (he a-jt-istance of our courts in carrying on this' 
system of deception, jind the plainlifl’s cannot inain- 
lain an iwlion at law for that which they have so- 
lemnly (h'clared lo be the property of the defendant. 

The 
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mo. 

Df Mm ioV 
and another 

Dl MtjCLON. 


Tho plain tiffs ,w('iT uo^isnitf'd, and tlK Court of 
K. B. next term nCused a inie to ‘hew oaii'^c xvliy 
the ijonsnil Nhould not be set a^ui* . 

TIk Atlorrutf Cenn-af. (iainnr, and liosanqvct 
for the plaint 'ffs* 


Park and Poppivg for llie d< ff iidanl. 


j Pt^aue^ uu\ ^ I i /t*l 


I iiiliy, 
]VI itui 'C 


INTi/k and others i ICvUi’' 


A boi d <>i M 

tit IIDit < It 

i } in trust s of 
't p })»'»« tmiiu wi- 
p ti u ’ I 

ant < \ ip It y 

< MItWti 1 J f >1 

to ) ( o - 

t’’ t < t I i it k l> 

% in II 

\m l il 

Ul } il 

in <1 to < <> { - 
iir (in p t ’ t i-* 

< It ix < ntk 1 1 1 

t > ivr tiu CO M- 

i> 1 , i*t lOUph 
tijt f» t ' t 
an < ( < mil 

\ I tl >t I 3 

oi u t nn t!i'> 
comp inv 1 
roinpo i <1. 


ir^EBTon b(md,da(('t' liitji.June in the penal 
xuni ol *i,() 00 /. \Mtli the follow 111 ; eomhiton; 


« 

“ Where .is*T. li i diosia.iiid .“limt 

'• <«'il into tin sirvice ol tlu' tJloln hioiuune Cenn 
“ pain, the tondition ofti.!-. ohl, < dioii n ' lo h, t! il 
“ jf tin* !> >id T. 11 . Wilkin Min (hi .onl sii dl, fnnii liei 
‘‘ to time, and at all tmie" In o ..fn », dmu' , Ins i .n 
“ tmuuiue in the v.ud .v rvue ot tin inl eemip.u.v, 
“ faithfully, homxstly, diligently,' and ran iiilly « \e- 
‘ cute, pen'toini. and dis< h.ii’ii;(‘ the said s» nu > , and 
‘ all and everj other ..eiiicf s of the s iid < onipaii; . 
“ wIuMin he ii, shall, or ma} he eiii|>u)}id, or 
“ v^h(rellnto li. i.s, shall, orin.i , ht all* di and shall, 
“ so soon a'- he shall lu* thereyutoroipiirLd, i,iveaiul 
“ (lelher 111 V ritiii:* a jii't and true- ai < omit of .dl 
“ monies, notes, bills, &.C, M‘hidi m the s.aid servire 

shall 
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“ .shill 1 oonu* to (ho haioh oJ'iIjo said 11. Wilkin- 
“ soil. or\ihicli ho shall hooulrustod uith l»y or on 
“ .loooinit orUies.iid coiiifiauy, and also in.iki' “Oi d, 
“ aiisui V (or, and pas (ho iinmios duoon (ho hidaiioo 
“ of '.noh aooiainl (o (in- said oAinpaiiy o’’ siioli pi-r- 
so;o iis (iif sai l compan}, orlhoooiirt ofdirootors 
" ilu !< viC (or (ho (itiif iH iii!^, shall apjioint, and shall 
“ iiiui t!o inoroovor, util and su(iioion(l\ sa\c 
hai'Jnh'si and koo[) iudo.nnh’od tin> s.od oooi- 
“■ p,.n’ , *t;id (ho dinolors and all otInT nion Ix'rs 
“ (hi ll th’. (V'Mii and a<jrain‘.{ :.ll losses, ocO, for or l)\ 
'■ I! of iuiy niiiliov, Lo. doiio or oiniaod lo ho 
( 1(010 h) (h< '-.'.id '1'. 11. Wdkinson in or dnrni'j;' Ins 
"said Muioo; (Inn tins ohiyation lo ho void, 

'I'hiMiorondii'it ai'tor < r.t’.^njr o\( r jdoad(‘d; 1st, 
Non o-( i''o(nm: ’idl), Ih for»nanoo. 

Idio H'piioa .Oil *|.s t!io ‘id plo.i as.iij^nod various 
hi. ooIm s oi dio ooiulition h) If ill.ni.soi^ f'n in (lu' ls(, 

or. laiiuarj JhLi to (i.o ooinmoiu'onn ntof tiiosuit 
v.liioii Ml ro (loniid hy (In rojoindi r. 

£( appi.ir. that (ho plaiiUitis wore (he of (ho (riis- 
(oes of f/ie Lnuriixre Ct-mjjuu//; thatthis ooin- 

jiany is nninoorpoi.ilod, hut that four years afhrflio 
(hito of (iiohond tlio iiu iiihors ohtauiod tMo arts of 

pi. rlianiont (o < inihlo thoin to sue and ho sued in (he 
nanioofrhoir troasnror; ilnit (liofo has hecsi a continual 
(luotnaf iontn (ho luoinhorsofthiM'oii'pany ; (hat in the 
yiais U’Od, 4, am! 5, Tiuiuiy old luouibers mouI ou( 

7 ami 


J8(0. 

I\iJ H AI,F£ 
4Ih 1 OlllCU 
V, 



CASES AT MSI PIUU':. 


424 

1810. atul now ones canio in; and tliat ihon^ niM'o "oaorally 
iif)wardi> uf a hundn’d (diangos in tho coui of‘a } r.w. 

IVUHiLlfc, 
aud others 

V. Tho Atlorm'y-Oeveral Ibr tho dofeiidant coulf'ndoiJ 

Bbuih. assonn as there was any cliangr ainong tin- lueni 

Im i\s of tho roiTijhin}', Iho bond wa > at an end. 'I'he 
(uohe JttuKrance Compdfui, inil heiug a ('orpoivition, 
is like any other parluer.'-hip or inorc'antilo hnn. and 
th(‘ro is no point of la \\ hotter e.stahliNlicd than tha' a 
bond eouditioni'd for tin' good eutuln'd of aiolin k to 
any jOartiK '•ship, eeases to I'peiaie do- unMnent an 
old nit'mlx r goes out of tie partnei ••hiji, or a new 
one conies in. 'I'lie notion that the '>eenrit} isgnm 
to the //ortse and not to the indi\idnaK (ontpoMug ft, 
lias been long <'\|»loded. The defendanr ne dit inn- 
great cuntideiJv’i' in t!ie prudence - okI diimein*' ot 
some of the mendx rs of the (ili In fiisuianee Cotu- 
pany who retiied, ainl he ni'uiit h.'\< ^neli an opinion 
of the negli"('ner and folly ol*‘.-eii;e who liongbt in, 
that he would !•) no nnan. Inue heronu lionnd for 
aeleiK nndi i their snpi rnilendanre. Hni none of 
the ln'(‘aehos v.iie pro\ed. 15y tne woid.s “ '.n/d 
CoDijmni/ ’ in the eoudifion. uinst he luuh rstooil. the 
Conijiany in existence at ihe < xeciPion of tin hoiid; 
and that Coin[)any had eeased to exist, and anothei 
partinrslopwas fornn d, lx forcan\ of tin' inoin \ had 
been received by l»///.•/.«ow which tie had not 
bi ought to account. 

LonI Em/I vBOKOioti. — Whore a bi nd of indetn 

# 

nity i.s gnen for the coniluct of a clerk m 4 bauking 

house. 
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liotiso, oninyroiniiioiipartiKTshipj^flif' law iscloaily 
as it has laid doMU, uu<l the instant there is a ^t^TTyTT 
ehaiisi' in the tiini, tlie indemnity 1“’ at -an end Hut 
The (rlohe liisuianc( Company is lU‘('os^al•dy a llnv 
hod}' ; and its eonstitnlion nin%t hau' l>'‘('n eonlem- 
jilated ivlien flu' bond was s^nen. This, ld\.(' otlier 
eontraets innsf be ronst'’ued ae< ordiui^ to tin* ii)(» n- 
tioii of the eontrai Lnii; parties I think the ob]ij;or 
nin.st be talaii to have iu< aat The (Uobe Insnmnec 
(\)mj>anyjOi Ihe hme heimr. and 1 am (herefori' of 
opinion that his lespoiisibdil} is ju't afti ( ted b} a 
< liange amoiigthe inenib' i s ol which it is composed. 

Tiie jdaiutid’had a veidii't, ami tlie ('iisuiiit' term 
tin Conitol Iv. B (lis( bar”! d a luh \\hiehtlie\ liad 
printed to >.lu w o.MiM‘wh> there should not be a 
now tiial, 

« 

Garroiv and Tmtity for tlii' plainti/fs. 

The Aiiorncy-Gtuend, Path, fCtpley and Comyn 
for the detendant. 

huyc ind Nvy,l 


and otheij> 

V, 

BiujiN. 


Vzde Ailinjjton Mtirkkc, 
H‘ 2 , W riijlif 'v. Itiibsol, 
2 Bhuk. Rop. 0 M. 3 VV ilb. ^ ] 2 . 
S. i\ Barker X. Baiker, I T. R, 
2B7. Barclay y. Bucai, lb 


291 n, V. 7 R. 

2 'iJ. Stran^fo v, Lu'j o Tasi 
isi. Dance Cirdlcrj 1 New 
Rtp. "il. 


Ff 


VoL. IL 


Dl Bjk- 
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{ \ Ls \r sh\ t 


Thr-].v, 

x^^rly W 

fti au at tirjn l>'‘ 
Tiiojifv, h*iil ai) J 

!(» It- 

* I MilP p I at 

’'>va tliir 1 p‘ •“ M* 
i'Uo ih( <1 1' u i 
«IU\ »ia»iils tor 
tlio pia’fu Mi H 
U>t\ th ' pi inUilf 
IS uot ojitidcd 10 
- 

Till' rule up lo 
<h»<5 subu ct n» 

Jfat ill rut V. 
li^wi r/ujuf , 

^ Ca oO, 

4 oMirnu'il hy 
<'ir Court of 
h. H, 


f)!- 11: ':n 0. 

!'i i.i. 

.iut .liid 


i i 1 w .. : n ai ' 1 0 for 

IIOO ' 

V il id 

}'! i\ ' ro 

iVi'Oi. r (I:.‘ siiii, of 

atJii. 

>■',> :id 

. ci’jd {li{( , i -1 

till i’i up.ia niiili 1 ('.1 n.i.i 

O' il.l, 

11 1 o • 

• t fMi'cs : 

'I'iio p!•>in!i;^ t\ s 1: t.< 

'• 'll 

•1 b.il 

( r ( \i 

for (hat amount, ao< oj)(< i 

' I"') 

ablo :;t 

till' baiikiiu^ 

lionsi' of tin' doli nd.ud'. 

f'ho 

' hi!! hv( 

tiDir 

•'dd of iScpIi itd)( r last. t,i 

nl ■ n 

that iio; 

^ thr ^ Icrk of 


th< ' . . 1 p;ii(l iiu»io'tf\ ;)i ih! UIf^’l1ali’.iln 

JiouM’ for liu piirpoM' of i. ikin'; i) op. 'S ho iuci'jUi'i'.s 
happoiK ii Jit tliiN till!*- to bo mdiliicij to tlio ib'- 
foiifhiiils; and. tholallor, ui''to!iJ ol jiasini; tlionioiioy 
to (!io piaintitf as hoidir of tin bi!i, iiisisud that 
tl’i'j iiiid a to applv il in s.ilisl.K tioii of 'lioba- 
Kuio.' lino to thoiiisi l»o^ fi’ooi (ho .iO( ( pior.s. 

It b'jn':: soith <1 (hat tins was iUiH!< y bad isnd r< - 
riivid b\ (lio '!( fi'iidants to tho iisf ol ;l.o plajn(in'iir» 
boldt r ot (ho bill,' — * 

T ill' Alio) Dili (Unuml in-isti d that ho \\as< mitlod 
to hiii n st upon (ho-'idli. Id's. bd. li'oin (ho ;2.‘ird 
iifS. p(( lubi'r tit (ho (imoof siiJtnin};' tho liuu’ jodunicnt, 
— uhioliainomiti'il (otibl. Ids; 'I'hiswas a liijnidatod 
d< niaiid ; pajnn iit had h( on rorpii sti'd ; (ho di A nii- 
au(‘ had ii'i donbt made inloro.st of tin- ni'nn'y; th<^ 

I phuntifT 
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jil.iiiitiA’ Certainly would luu v turned it to adv aif 

had it been dtdy paid to him; therefore, ac'eordiiu;- ^XhTCTuts 

to th«' rules of justice and of law. ihe plaiiititr was 

etititled to a e()niiteiisatiou, in 11 m‘ shape of iiifensf, T ' la-iK. 

. * * ’ au.l ot tiers, 

for the injury lu* had sufii'red'by tl> ' (00005, being 

withheld from him. — But 

Lord Kt ij NcoiKU’GH decided, that as (In te was 
no contract, either evptcss pr impht d, to pa) nihai s( 
in till" cas'^' Intel ( st could not bea’ wtal Ilisljoid"* 
slop aiiMin laid down the rule as it is .statial in /A- 
Hin t' 'lint V. Jiim'crlntuh , i faoj//d>. o<^. ; and liaiio*; 

110 doubt upon the p'-iip, refused to sa5e it; but re- 
ijuesji d tin . 1//e//"y twrat. ifhe thou ” lit thedo. c- 
Uou (iT('iKe;is, to bl!liL> the mat ter lx fore tht' court, 

• 

A( ( (»rdiui;! V the plaoddf had a unaiiei ouK foi 
the j>riocipal Uioi^ey ; .ind when the term »'tme, tin 
Ai/onivij (icuentl s^ihmitteil to |!ie (*ourt ot K. B. 
that tliC sum beiiio: lopiidated, la was (*,iUll<,‘d toin- 
1' list after a demand <)f pa\ nieot.- But 

The .lodges all agreed tliat mten si ought not to 
li.ae been gi\en.---L!. Biv\', .1. lutuiiomd with 
disafipiubation tlif fij’cnmst.iiKeofMr, Jiislwi' linl- 
hr having allowed interest on policies of insurance, 
and lid, tliat tlie di'ht heiug litpiidali d, w::-. not 
now tin* rule by wliich interest was recoverable. 

JS'othiiig was takcil.by the motion. 


The 


Ff2 



4th 


CASES AT NISI PRICS. 


1810 . 


Df UlKNflLlS 


Tho (rrjinal a\u\ Wiglr^ {or the plaintiir. 

(t arrow for th(' (l(‘foij(lant.s. 


l^l^i.LLR 

and ytheis* 


(^. Whether interest would 
be allowed in an action for* not 
gi\iug a bill Ilf exchange in pav- 
nient of ^oods ‘old, fiom the 
time ahiMi the bill, d ei.en, 
\ivnuld hA\e hero u*' dm*?-*! lite- 
rs st ii I.-, very n*( i nO*}' b^'en xovrii 
in huch a r.i.c b) Iho touti of 
E i{/}< (jKi 1 UiaiUbL 1 5 V. hoi I* the 
jiradirt ^(< ins non to be to allovv 
interest oiii} if interest was lo- 
C6\t‘iablc btlow. 

J if lilt t and another r. Jonts 
{in a ; 0 / ) — E < ( hei^ Ut t ( ^uamb^r^ 
ISuiin’daify ^KAhMay \ SIO. 1 he 
decJiUi’Jn i dated^ tlnit the 
plauihif sold and thliiond to 
tht* doAuulants tr.ent) bales of 
00 1 ton, for the l)ib<' of 7(dl/. 
J7 a. CV/. to 1)0 paid foi at the 
t v]*’iaboii of foui mouths fioin 
gutli sale and dciiiory, by giiiag 
a bill of i \ change to rl c plain- 
till, payab*'* two iiioiUIh afiei 
the giving thereof: butdntthe 
dob‘ncbnt had not given a bill, 
or j)aid for the goodv. There 
'tuie other ^j’ccial eoniit.-) in the 
declaiaiioi],andcounts for goods 
Fold and delivered. After jiidg^ 
riient by default, and a wiit of 
enquny e^etuted, awiitoferior 
vas bi ought, on Avhiih there 
was judgnnnt for thq defendant 
p ciror this teim. 


Litth dale now moved, that it 
might be refeired to the Clerk 
of the Krrors, to calculate the 
amount of tlia intere''t upon the 
hnal pidgnjciit obtained in this 
cause, fioiii the time ol •'* ‘ ser-. 
vice of the allow an ce of tho 
will of Cl 101 until theallirmaneo 
of the said pulgimnt in this 
rouit, and th.il such interest 
might be added to the damages 
for wliicli such linal judgmint 
\\as eiifcied up. 

(a,pphtUy contra^ allowed, 
that by r? Iltn. 7, e. 10. aud 
19 Jlen! 7. I. *^^0. the court had 
aulhoiit^ togiveiuti'ust by way 
of dima^e^ on the ainrinancc of 
a judgment iu every case; but 
subnutti d that the practice of 
iJu' bJ 1 1 hi quL r Ofuinht i now w as 
to give in(i*P'st only in cases 
v/Iien* a debt was recoveu'd 
which tan ltd intme‘«t of itself. 
Though lluy orifc had allowed 
iutei st in an action of toity 
(/.on/ Lomdulcy v, LiitledulCy 
^ IL Hi, •iOT.) and in an action 
on an attorney’s bill, {Shepherd 
v.MaduUby 2. IL m. 

tiuse decisions had been disap-^ 
pro^edof; and, subst^qiicntly, 
iuleiest had beer. refin>ed iu an 
action on an attorney’s bill 
(IVaike? V, Bailep^ 2 Bos, Sf 



HlfAIIY TERM, 50 (;E0HGC liL 


42^ 


Puh 219.) whero the rourtbaiJ, 
that similar applications had 
been frequently made and le- 
jectcd j and ni a still later case^ 
(Brhfozj r\ II wlihngliUt^ 2 
Rep, d5,>.) it v\as jjid do\\u, 
th u inteie^t •ilujald not heal, 
lou(d ii[)on al'jnninee ot a 
judgment in an iiction for not 
(HM A'l iiiiiij a ( ontr.ict. In 
hu. Ii ati at lion as the pto- 
stiit, inteu s| tim’d not bo 
al]»n\td oj the jui;, 'rhe 
notion that a hqmclateil demand 
cariies interest has been some 
time exploded, and ijittic^jt cm 
only bo ^^a>en otv dtbtj pay- 
able on a (utain diy, as prv)-. 
znissoiy notts atnl I gf ex« 
rhan 40 ,^or vJior<'lheie .iron- 
tra( t eithei expic^j <;i impi d 
ii) ])a^ interrst. 'i ms* ts no 
nioic than the common t.uc of 
goods «:uld and dthycn d. 

Sir J, ]\H\si ri I i», C, J. — 
^ oil allow that if > ou had given 
thi bdl in pait pcrformaiici* of 
your agreement, you imiit have 
paid jilt crest pending# the wiit 
of error. Tlien. arc you^to be 
placed in a better situation by 
refusing to gr e the bill, and per- 
forming no part of the contract ? 
This woiild,be most unjust, 1 
am of opinion that interest caught 
to be aRovved in the same man- 
ner as if the action had been 
brought on a bill accepted in 
payment of the goods, 

TifOMPioN, 13. — According to 
(ho rule you contend for, xve 


ought txi allow interest upon the 
alhiinance of the judgment ; as 
this, I conceive, is a debt which 
caincs iiUeu*st ofitH’If, and lu- 
teie.st from' the time Ihe bdl 
would l^ive b. come due, ought 
to have been mvin on the e\e- 
lution of the writ ofinquii). 
The other judgesj asscuiing, 
llu/r gjantciL 

Since the last ca^^e v* us sent to 
the pi e>s, the com t of K. 13. iuii 
dolt i mined, that interest ought 
not to be allowed in an action 
for go( d» sold and deliveicd, to 
be p nd for at a reilain day. 
iundoiiund vthi'^'s i\ Sirnn 
• ami I Ihtrs^ K, B, JOMa/j 1810 > 
Tiuid’j moved for a rule to 
shew t* why the inqiii iiioii 
exci iKid in iliis care, should not 
be set .uide, on account ol i mis* 
diiectioii of the uniiVi -shciiil 
The action was for gooils sold 
by the following conlrait: 

I.ondon, 9 Sept. 180S 
Sold for aciount Messis 
Coi don A Murphy-*-- 
“ To Swan, Anderson, & Co. 
About 1 50 tons Spanish 
coppei, at SI/, per ton, to bo 
^^^cceivedin Id days; pajjnbh 
at ux months."^ 

The piincipal had been paid 
after the coinmenceinent of the 
action ; and the question was. 
Whether interest ought to be 
allowed fioni the expiration of 
the six. mouths for which the 
credit was given? 'I'he undei- 
T f S sherid 


1810. 
DuBl RNALl.3 


27. 

Fifurait 
and otherff^j 



( ASLS AT M<1 PRH^, 


1 "J 

iSlo 

.s ^ 

])i p! U \ VLI b 

Ti f r s j? 
aiid ulluis. 


mhmIHu jurv .that (liCy 
vo.ild \u)t i. ire int\*rost ••'firii- 
Jjri^ as Hu- plaiuiitl had iiotiU- 
ihuil ‘•{uiall}.- Tiatldy now 
<ont< nddl <lMt iiit<*rrs( ou^lit to 
Invc been alIou(<U as tho money 
pa) iblo on a fertam da), 
ilt fvh d on l)c lla. iJiand a 

ihauh^ I (V » pb, »K Vrheie 

I )id I 'r^\no5oi(ai is iej)ro-‘ 
•^entid b» bi\( ^.tid that 
(bti M la alluis ul n here tin le 
j iMMdiattfru lliepiviiunt 
* ^ of mon( y on a rert lin day , as 
on bdl'.i t t\(hinc;e, pronns- 
so< y noU '« atal M i n U 

fcid..Jh. .\I\S IJ/. 

in Nviuli t'o' t ) rf(‘f<*. F. 

dMn'id, )hat m a con 
tiact Ici lh( ‘■alt of lOiidi, if 
4U) pTi^uuhn ti.«' be limitid 
n( <>f ihi Ofitcs tiio 
Vl'iiIoi I • f lOitSt 1 «. } irderes* cm 
ill.' Pi KO ii mn th il tone - l>et 
I ( id I n I \ joui»i < i ul) 

1 \t J il if I ush ((Sf \\ is .'I 
d fhs ♦ 4>( j it m b«' 

allonidm almo t ctci> .u tiuri 
toi MX, li-iold, as it *;< n'^r ill) 

It ipi ( ns, til U t itliei b\ tin u^a^’o 
of tr ult or b. c \pr< ss sfipui ition 
bif\V(<n tin* paitie , ci dif is 
intnfiM a <'p»»(if»c time; and 
tl i! nil if hi said in Oc Ihi^u^ 

I aid i llo bu L must be loLc n 
tu ui«r to WiUtta iroti uiinuisj 


biiili as promibsor) notes and 
bills of cxchau;;e hIulH arc 
tlierc pnt as examples. There 
nmsf be s(,me lixid ui!c upon 
tin* subfcct, altlioijf;h occasional 
hardship mi) be piodund, as 
it h inipo-»‘-U)h' to cntei into the 
equif ilde (lit umsfances of «’ach 
partic liar exse —Ills loid hip 
espres^td a cvi^h that a lull of 
e\\t jitions "houhl be tendeied, 
if tin iiile In whuli he I id 
alvv i)S ailed n xs coiisicliied 
contiar) to law, and if it eoiud 
not be (Itincd to be law, that 
tiiuse who di^appmud of ic 
should "fpply to the le^isJiture 
Fi Bcvnc, J — If iiitcrebf 
M »*re al*iow ( d here, interest must 
be Gjlveu in ever) cin" foi ^oods 
s lca>ttiom tiu t omincncc- 
iiunf of th( at fjoii fill <h(‘ tmie 
o* s. i , hu ii ) i(l‘;uii at 

J.— i lie mx laoufhi 
credit IS (<*i (lit bi nehf of (In' 
joiiclaii, and incaris, ihat he 
'‘ii ill not be airestt d or sui d {i!f 
tiie ixpiiatio of thaf time ; and 
i u lU ^ ' >i/j or dz, fi ilh s (he t on 1 1 
of 0. P. did not dec ido tliaf in- 
ti rest ou^hi to ha>c been /pven, 
bijt mi If Iv li fusttl to set aside* 
the \eiili(t b»( luse inteiest was 
imliidtd in (he diiiraj^ts. 
llulo Jcfuscd* 


MAO£L]k..NZXjG. 
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^fA(M:N/li: l\ SlirDDEN, 


rcifnv, 

Aiii^ -t. 


^IlIS was an lu liou on a polk’y of insunnir*o on 
^ ‘ ru‘ i'lciiilit of H\<i" ship Liwinf^coji, 


'!"{u‘ policy ^^as dakd'ooth July and ua-^ 

lilh-d up as follows, llu‘ ttahckb dcnoHnp; tlu' wan’d;; 
whu’Ii w('rc m wntiui;': “at ‘Arn\(vinnShciriH"^sin 
balliL^l lo Churenlnuid hack fo a jtoriia f/ic lirtfish 
“ (Jtuuncl and hiaidon^ upon the said ship and 
at andji'oi.i lla dafu /ureoj^ and so sliall 
“ <‘0!‘tnnio and eiiduo‘ ihirin;;' lier abode" tlu'O , 

“ aufl further unid l!u‘ "-aid ship woh all lieiMirdnaiK^e^ 
“ \( . ’-liail be aiflved ai ( harent ntdback af a jfoil 
“ {}( the ilatnncl and /A}ndon, '\t and after tlu 
“ rate of Ze// * ptr ccufani an ra/ned a! 

Ihe i>Hin insiircd fa he deenn d fnfemf on ihv onfnufd 
" vaijai^e^ (diJioui^/i in Ikdlasf, fo pap ovf Jit aium s 
’ n and pKti v.\ e.ybf fhr roi/a^vj 


'Fh*" deeUii ahon, afn r the de fendanrs sub- 

sea jption to tiH‘.po[ii\, ‘-eM eoU a •'iiarter-jj.irtv, date*d 
£ Itli July bett\een tlu* e'aptain of ihe 
and one C/a Ks/ojdter fdlCy for a ve^jat^e from Sheer 
n(\ss to (^harenii m ballast, and bae k to Lomfott with 
a e amo (>fb!a»u!y; ^^lu re*by*(hei )jarterer eej\enanleul 
to ^^end alonu'-ide lb(‘slifpat Chareale a full <‘ari;oof 
biaiTeU, and te> pa) lieh;’ht for the saiueat the* rate* of 

vi'-ilf* tne s*Hp I.iV at Ckat( Ji Kcfoir anv i;ooi.U Htre »Hit oubouid, anti iJiai I’lr 
»V( *e‘ hjtbk ItJi 4 i<i j bw nin^ 

I’ r I 71. lO' 


]\,l,Av “ at aixi 
e oil) "/frirfitsy 
I b tll.i*.! tit 
tiurzai 

' H Iv f«t .1 port 

It ill' I>rili<U 
' inr 1 1 and 
-oiu'oo ; fioiTi 
bi 'Itite tbiMt of, 
iM tl, ship 
boi l<l ^)^ , rnve'i 
a ' '/ lU and 
> 't V at a poif lu 
I’< (baiim'l and 

iOiit'oii ; on 

i< ^hi \ahn*d It 
b. hinn IK uitd, 

0 In ntcnnO 
•it< 1 1 t in tho 
•utvvaid \o\a‘^»», 

diiut III t,’’ 

1 In Hop w IS 

n i/hKd foj Oie 
> 0\ Ifit 111 <{Ut 

I'lfi a I Ji )*ti>r 
f iH > , wiu J f h ¥ 

I'li tl -IS 111 pi >- 
' 1 1 , d to r; u, iti 
in i>.i!l ivf, ,,rid 

‘ I * t o tioi ‘it- 
I W \ \ t p»o- 

V I K* 1 1 I Miib a 
a'l < li JO 01 
:»t t . e > 1 ' t If* 

it 1 1' a on f p 

il 1 f t t /('(' tjj 

s i- pi ' I . ( I 
a ! aib i! j . aid 
ill ft*i’ b« in ; 
kl [ i ttlJ Vi i 
lOOl I ()•, v 1C V, IS 
K !/• ti . <d t-i'il- 
di'iui. d bs tl»c 
r iL'ii, b^oM'in- 
inrnt - fUId, 
that fit St 
V an pu 'll d 

b> tlK JI 
uliu*.l Wl Uitt 



4n 


CASRS AT NIST PRIUS, 
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AIacki sz\l 

i’. 

SiiLDDiN. 


7A IOa. por ton. TIk* doclanition afterwards alh'f>(<l 
dial tiie-diiparrived at i'hannlcoxi the iiOtli of August 
followitig; tliat from her arrival till the 17th of Ja- 
nuary she was detained and prevented from de- 

parting; that she vvastluMi sejz<>d and taken jvosses- 
siou of hy the pe-rsons ('M'rcising the powers of go- 
\erniueuf there, and that hy reason of iliis detention 
aud sei/uro, ihebraudy in theeharter-party ui' Mtioii 
was not st't along side (ht ship, and the captain ua-i 
prevented from l arning and<»htainingthesaul freiglit, 
am! tile sanu' was thereby wholly lost to the owner 
uf Ihesliip, being the ]>erson interested tluTein. 

It ap[)eareil that from (he arrival of tlie/a'.u’wg/mt 
at f Ymnv/icthereaeimdly was anembargo onali .Vme- 
ri( an slops, and that she was eveulnaily sei/icd and 
comiemneilfor having come frean an Jniglish jjort. 

iV/r/i for the assured roiitenu’ed, that this ctise 
came directly w ilhiii yVnmip.vm/ i\ Tuylor, . U. 
•i/t\ in wiiieli it was laid down, that though the 
eemmemsauenl of tlie risk o\\ freight is gv'uerally 
from the taking of l!ie goods on hoard, y(‘f that where 
lh(‘ ship is to sail lo a distant plact; to take in lu i 
eargi*, tlie risk eommeuee.s on the friiight from the 
time Ilf her sailing for that plan'. Therefore, a ship 
having sailed from Lotidon lo Teueriffe to take ill a 
cargo for the West Jiulies, and having heeii lost he- 
fore she arrived at the port of loading, the insurers 
on freight were held lialde. 

T\m^ Allof Uiii-deneral, covtra, allowed that had the 
loss in tins ease happened on the outvvard voyage, the 
“ action 
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aoHon could nut have been dcfciuV'd ;biit heinsiafod 
that tlio underwriters were not liable ilnriug Ihc doy 
ofl/irreAii'lnt C/iarenlr, until the floods \\ereb{^iiu 
to be loaded. Abhoui^h there inii^ht be an eveep- 
tioii to the i^-eiieral rub' upon t1»e spbjecf, that could 
onlyariNC IVoui a special contract, tin* words of which 
uiU'l r< f(*i\ e a .'trict inb rpretation. The insurance 
lu re was dcclan'd to be “ -on freight, to l>e ilceined 
iiilerr st on Uic ouhvnrd coytr^c, aMioui^li in ballast," 
uithoul any mention of the shijfs stay at the loading 
port, >v hich 'was therefore h*ft as in ordinary eases. 
I’roi.i lh(' shi|)s arrival, till she be-'au to load, the 
poliev was stispi udi'd. d'he underwriters never un- 
del took that tin hreucb goveruuient would sanction 
the inb'ta'oui^e between ChannU' and London, and 
woidd ha\'‘ acte d A’cry tooi'isldy if they bad. Wt'iv 
the} tO(‘onlinueau''Werable ifthe embargo had lasted 
several years 'r~ llwt there was another oitjection 
eipiallv f'ttnl, that tin* ship bad actually lain si\ 
months at Cluirude without a single cask ofbramly 
being |)ut on board. Supposing the underurif«*rs 
liable during tin* whole of her slay tln-rc, that liability 
could md be mdefinitel} protracteil. The embarget 
pivvi'iitoil the ship sailing, but did not prevent her 
from taking in her cat'go. Tlureforc the charteii r, 
or his agents, were bound to ioail her without delay 
according to the chartorparty, so that she might he 
ivadj to sail the moment the dmbnrgo was removed. 
This cvr-id might have happened at any uioinent be- 
fore tin* sei/uro; and was the riskofthe und'crwriters 
to be umiceessarily continued from thence till the 
loading should he completed? 


1810. 

i«Mi > ^ i iii yni imI 

MA(;iil.NZIE 

9 ?. 

SuEPDEIf. 
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CASES AT NISI PKirs. 


1810. 


ALlCJiKN/li: 


1 ?. 

SuikDDEN. 


Lord EixnNBOiJuUGii. — It would b<- luoasuraig: 
out tJie Jaw with groat s( t(>rity to hold, that tht j 
wore bound to load the ship during the onihargo. 
W'liouit was so doubtful uhethershe would evt r boat- 
lowed to sail, and the probability was that she would 
ultimately bo stdzod with all the goods found on 
board. I think the undorwrjiors ha\e no defonee 
uj)outhis ground. — Looking merely to the woid.i at 
th(' bottom of th(' polic}' allnded to by the defend- 
ant’s counsel, I should have thought it very doubt- 
ful whether the freight was meant to be insul t'd from 
the arrival of the ship at Charcnte, to the beginning 
to take goods on board. Although 1 ija\e ne\er 
hitherto met with a policy by which the responsi- 
bility of the underwriters was .suspt nded ami the 
risk was divided into two discontinuous halves, such 
a policy may doubtless be framed. But wlieu 1 con- 
sider all the .w'ords inserted in ,»h'is policy, I am of 
opinion that it was meant to cover the subject mat- 
ter in'sured, without any intermission, during the 
whole <(f the adventun'. TIu' iusnram'o is staled to 
ho nl and from H'lurnci.s to C '/iareiitc (indbuckio 
J^ondon upon freig ht from the dote Iheteof tf> con- 
tinue till the ship should be arrived at Charente and 
bade at u port in the, Channel and London, There 
might be great risk of the v essel being prevented from 
loading, and being seized by the J’rench (Jovernment 
before any goods vvei'e put on boaril ; but it si.'enis 
impossible to siiy that this was a peril for which the 
underwriters did not render fheinsi.'lves responsible. 
The last clause in the policy must be referred to the 
former, and thi' great object of the whole vvill then 

appear 
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appoar lo have been, to preserve jhe integrity of the 1**0. 
risk. From the moment the outward voyage com- 
meiiced, till the ship’s return with the brandy, the 
underwriters have undertaken to indemnify the ship Shedcew. 
owner for any thing tlmt should prevent the ship from 
earning her freight on the voyage insured. 1 there- 
fore think they are liable for a loss happening in the 
manner alleged and proved. But as there is some 
novelty in the point, I will give you leave to move to. 
enter a nonsuit, if upon consideration you think you 
can with atij prospect of success. 

The plaintilT had a verdict, which was acquiesced 
in. 

Park and Pat'tij/ier for the plaintifl'. 

Th(‘ Atlorney-Qeneral, Garrou', and Mar r if at for 
the defendant. 


Ftih llorncastlo r. Shiart, 7 F.isf, 400^ Forbes r. Co^ie^ 
I Casupb. Knoi. Woodj 543, 


OXFORP 



OXFORD CIRCUIT, 


1810. 



A foarantie for 
the payment of 
any goods to be 
supplied to a 
third person to 
a specified 
amount, remains 
in force after 
l^oods to this 
amount have 
been supplied 
and regui irly 
paid for, until 
the surety gives 
notice that he 
will be no longer 
mpooiible. 


LENT ASSIZES, 50 GEORGE III. 


WORCESTER. 


CoraiuAVooD, B. 


Mason v. Pritchard. 



I hereby promise to be responsible to Thomas 
“ Mason of the city of Worcester, ton dealer, for any 
'* goods he hath or may (Supply my brother William 
Pritchard of llai/, in tlie county of Brecon, to the 
“ amount of 100/. As witness my hand, 27th October 
“ 1807. 

‘‘ Stephen Pritchard.’' 


It appeared that tlfe plaintiff, after this guarantie, 
bad furnished goods to William Pritchard above the 
value of a 100/., for which be had been regularly 
paid ; and that, continuing to deal with him, he sup- 
plied 
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plied him ^uth the goods foi* which the present ac- 
tion Avas brought. 

Abbott contended, that the defendaiit’s responsi- 
bilit) was at an end when the plaiutitF had been paid 
for aoo(K to the ainonnt siippl'ied to AVilliam 
Pritchai d, .iflt r the guarantic, and that the defendant 
could not be supposed to have guaranteed his bro- 
llur’s solvency to an indelinite period and after he 
had become no(oiiousl) msoheut. , 

Wood, 13. — After goods to the amount of 100/. 
had bcc u supplied and paid for, perhajis the defend- 
ant might have got rid of Ins liability for any goods 
lobe siibsecjuently fuimshecl u/his brother, by giving 
the dtfcnclant notice that he would be no longer re- 
sponsible. 13ut until such notice was given, I am 
cleaily of opinion that the guarantie remained in force. 

n I* 

Verdict for the plaintiff. 

In the ensuing term Abbott moved to enter a non- 
suit; but the Court ofK. i). thought that the instru- 
ment declared upon was a continuing guarantie, and 

refused a rule to sjiew cause. 

» 

Dmncey and Wigley for the plaintiff. 

Abbott for the defendant. , 


Vide Oilc^T, Young, 2 H, Bl. 613, MerlcT. Wells, ante 413. 

STAFFORD. 


1810. 

Mason 

V. 

PaiTCUARO. 



OXFORD CIRCUIT. 




STAFFORD 


Corain LAwiwiNci;. .1. 


Fritov, 

Murch 30. 


M’AlLJ'.STER V. IlvDi.N', 


Ao action lies 
on a wager on a 
ftorsc-rare> if 
iK'ithcr of the 
sums betted by 
the jjartie** 
amounts to lOJ, 
ami the race 
itself is run for 
the sum of r>0b 
or apward.% 


^CTION upon ; 


wager on a horse-raro. 


It appeared that the plaintiff’ betted the defendant 
four guineas to six, that Jio/j Booty should win lli(> 
King’s plate, of the value of 100 gtiineas. at the Licli- 
field races in 1808; and fliat Bo/)> Booty won aceord- 
ingly. 

** ♦ 

Lam'Rence, J. was of opinion that the bet being 
nnder'the sum of 10/ , and tberefon' not eontrary to 
0 Ann. e. 14., and tlie, rac<‘ being for upwards of '>()/. 
and therefore not eontrary to 13 Geo. 2. e. 10. the 
action well lay, and — 


The plaintiff had a verdict. • 


Dmvcey and Cumphell for the plaintiff’. 
Jervis for the defendant. 


Although this point has not Lord Kenyon', mUoodtu EU 

lieen expressly ruled before, iioU^ 3 T* R» 705, incidentally 

declared 
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tlrrlaroil ]i‘m.srjr of npinioii th.it 
^uch a \\A.^vr is ^alid; and in 
BaUiiiir Frost, 1 K'>p. C\is. 
his lordship held that an action 
might be m niitaincd to rerover 
the SMin of in'!, lost b} the 
defendant to tin* plaintiil at the 
game of Jtl Vout s, i5nt if the 
j>nin bitted on a horse-race by 
Cither of (he parties be abo>e 
1 0/» an iH lion wdl i>ol be on 
thewajii. (xoodhe'M V IVlei- 
le)-, ^iStra, 1 ]j 9< lUi\ton v, 
ry\ 'i \\ ils. Clacton 


Jennings, ^ BL Rep. 70ff. So 
although* the sums betted be 
under 101. if the horse-narc is 
nm for a sum less than 501. the 
law is the same. Johnson r. 
BaniV fT. R. !. And o\eri 
wheic the sum r*m for is above 
5(ih a wager on the race is ille- 
gal, unless it be abona fide con- 
test een two or inor»'hoisos 
funning on the turf. Xiniones 
V. Jaijn (»T. R. 4l)0. AVha- 
ley V, Pajof, 2 Bos. A J'ul. 51. 


1810 . 

V. 

II ADS V. 


I iiM wiiBBX gaEllc r aMw w -. . --^ 

|_llt may be W’n, ful l<> insert (he following non ht le, Oiough out of the ordet 
of time, tin (he purpose ef < oir< ctiiig a gera'i^l nn^'tomeption upon a 
ponit of freqneiit re( ur ence. j « 


SITTINGS IN ti:UM at GUiLDllALL. 

t 

PriELr. YANBAfENBCIK • 


^^CTION for inoflcy lent. • 

The plaintiff’s case was, tint lie had accepted and paid several 
bills of exchange for tin* defendant’s accommodation. — The bills 
were produced by the plaiutifl, and proved to have been drawn by 
the defendant. They were likewise ztiv ;)»//»/ in the usual form of 
bills paid ; but it did not appear by w horn tin receipts w ore written. 

Richardson contended, that the simple production of the bills by 
the acceptor yvus prima fade evidence of payment. They could 
not have got into his hands unless he had paid them ; and the pre- 
sumption tliat an iustrument in the possession of the person liable 

bifl, unless thU receipt is^bewu to h- m the baud*writing of a persoa entitW to 

upon 


Wednpjtday, 
May 17. 

The produrtioQ 
of a bill of P1C- 
change fiom the 
custody of the 
acceptor, is not 
prima facie evi- 
dence of hit* hav- 
ing paid It, with*, 
out pi oof that it 
wasome in cir- 
culation after it 
had been at- 
'cepted. — 

ISor is pavment 
(o be piesumed 
from a receipt 
indorved on the 
demand payment 
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1810 - Rj satisfied, has been invariably acted upon. But the rc- 

ceipls indorsed on thesh bills put the matter beyond all doubt, as 
P^iLL i!ic defendant was guilty of forgery, if the bills had not been paid; 

and the law would not presume that a man had committed a capital 

Vanbates. 

[vord En vNiionoutiH.— Shew that the bills were once in circu- 
lation aft(‘r 1 " neei-pirrE am* I \^ill presume that they got back 
to the acecjwfji t 'iiiOs bv hh* having paid (hem. Hut when he 
merely prfU'tic^: tiniU^ ‘-liw do know (hn( (hey w'cro ever in (he 
hantihofth» I'ayee, v 'vsth bis name upon them as 

■* acceptor i‘ jn r- rl-.t ' ■'‘■<•5 they u e.r« left for accept' 

* auce, ;u to deliver .0 oat :w and Isaviug detained them 

ever since, no\^ po’odio't ^ with nee of a loan of money. — 

i\or do T thick s e* rpts mry iiu' nij((er aI bit farther, unless 
you ohew (Item h. . o'. /h- h.nul-vi riling (he di^fendarit, or some 
other persoii aiithott/>‘d (o i» ito pAV-'iJUMit of the bills. A man 
cannot be allovjtd !o j»*afii{f:icttin' cu'Jeiu e for himself at the risk' 
of being cou\ietei‘ uf forgety; and it ij ])os.sib!e that though the 
bills are unsatisded, these jcceipts may Ivave been fraudulently in- 
dorsed without the plainfitPs privity » The fact of payment stilf 

hangs f;/ dubio^ and you must do somethiLg more to turn the ba- 
lance. Prove the bills out of the plaintitPs possession accepted, and 
1 will ^jresume that they got back a^ain by payment. If you do 
no*, the plaintitf must be callt d. 

However, a witnc-ss afterwards swore that the defendant hud ac-* 
knov. iedgeri the debt, and the plaintiff had a verdict. 

Richardson for the plaintitE 

Garroic far the defendant. 


In an artiun by (Ih* drawer aga^n^'f thu Pav nient of Vloncy may be proved, by 
arropfor of a bii( of (^xchang^t, if the the lender product (g a cheque drawn 
pUijJfiA'proihu cs the biU v\iili a general by him upon Ids bankers in favour of 
receipt on (he back of it, (hi*; is prima the Ixirro wit, and Indorsed by the lat- 
/««'<? evidence that (lie bill wa- paid,- - ler; but wiOioul the iimnrSieiiient, it is 
not by the plaintiff,- but by tfie ilefend- no evidence. Egg. v. Barnett, 3 Eiip. 
^ ant, Scbolcy y. Wiilbby, Peak. Cas. 196, 



CASES 

AllCfED AM) HEclfDEy AT 

N IS I P n f U ■: 

sN K.*B 

Al I, he SJ/Ii/fi’'. Juiffc/ Tf.rnt, 

r.o - ... in 


niisr SITTfiNT.^i !.v 'nsIwA! M' AVi^Tr.V[!,\>;T£R. 

Lirsc(Bi«E c\ Holmes, Escj, 

Nvas ail action for work aiul labonr. as a 
sari^coiL aiul for curio;; Hio dcicaulaot and sT3» 
^ci'al |»crs(;ns of liis fainjiy^ ^>f divers dist‘as?s and 
Uialinlics. under wliicJi llu \ luul n‘h|>ectivelv l:dK)urrd 
an<i laiii;uis]icd, 'fliedcfeud-nir pleaded the gcju i-d 
issue, atnl paitl ielo court. 

Thefirst (h'fcncc’ s(U v.pwns, ihat tlie |)iaiuti(r ^yns 
a physician, and thcrclbrc coid(i not uiainlain au 
action for Iws fees. Jt apj>car<‘d tJiat ho wrote pni- 
scriptioiis, was called,*^" DocLoVy' and signed hirii- 
self M. 1): 


1810 , 


Monday 
May IL 

If a mod' cal 
pm* tjtioner 

liinvsidf of 
as a |di\Mf inn, 
In* has 
n<» dinlniTi.t -r.d 
rx i ii; lit to 

(hat cha- 
f/ii ler. hr can- 
not riKiiata’iiii an 
at tioii for luB 
fccti* 


VoL. II. 


Park 
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.Park^siif] hcsl^jOuld shew, thatattlietimo when the 
visil s were paid, lorwl»ichthe action w as brought, the 
plaiiitid' W'as only a surgt'Oii ; and that he had not 
taken out his diploma as a physician till long after. 


I.ORD EkLFN’BORouou. — Ifa pei’sonpasseshitTiself 
oir as a ))hjsi(.ian, he must lake the character cum 
onorc. When In; brings an action for visits paid by 
him as a plij >ician, 1 wiligivi'iiiin credil for being so, 
and tciilniij he unist trust tolhehonoiirofhis patients. 
Whether tin- plaintdi lunl or had not a rliploina when 
heatleiidei! the di.'fcndant, is immaterial. Whatever 
he was, it he at that time wrote prescrijitions and 
added M. JD. to his nann', lie must be nonsuited. 


Park llien jii'oduccd'’ the mb' for paying money 
into court, which his lordship thought removed the 
cbjection, and admitted the plaintiff’s right to sue 
as a surgeon. 

]t was aftorw'ards agreed to witlulraw' a juror. 

Park and Esphtassc for the plaintiff. 

Cruijfow aiidyi^tf/' for the defendant. 

[Alioritit*:', Pi-Mch and Rai/fow.] 


Hik C^horlt')/ 1 \ Balcof, 4T.ll. It been tong settled that such 
317. in wliirh it was first decided an action cannot bo maintained 
that a regular physician cannot by>a barrister. Moor v. Row, 
maintain an action for his fees, Cha, Rep. 38. — Nor is a barris- 
ter 
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ter liable for gross ignorance or lips, ibid. 1*22. But a surgeon 
negligence. Foil Brown, Peak, is liable for ignorance, as well as 
flC. jVor to refund a fee given for negligence. Slater v< Baker, 
lorn to argue a cause, which he 2 Wils 359. Scare v. Prentice, 
docs not attend. Turner ®. Phi- 8 Easty 348. Bull. N. P. 73. 


JjUCAS V. WiNTON. 

ri^ilE plaintinr declared as indorsee, against the 
(ieleiuia.it as maker, of a promissory note for 
5:}/. 18s. dated 2'dd February IBOi), 

In addition to the general^ i.ssue, the deft ndant 
pleaded, in disohargi* of his person, that having been 
confieed in the Knigs Bench jnison on the 1st of 
February I BOB; bewail after\var<lsdischdrgi;d under 
t!u. hjs<»hej!t ilebtor’s act, 49 Geo. 111. e. H5 ; ami 
that the suin.s of money mentioned in Ihe declaration;* 
tvere contracted before the said 1st of February, 
luentioned in the .said Act. 

It apjjcared that the note was originally given by 
the defendant to one ifoou, a.s a security for a rlebt 
due before 1st February IB09; but that it was in- 
dorsed to the plaintiff for a valuable consideration 
after that day. * 

12c«^/^(>■for1hed(^fcnd5,nt oontende*! that the issue 
on the htsolvent debtor's act, must be found h r him, 
as the note must have reference back to the consi- 
G g 2 deraliou 


1810. 

LlFSCOMJiJE. 

HoLM£I?4 


j^ont^aT, 

Alay ll 

Aftorthp 1st 
of Ffbniary 

fcory nt.tp wasgi- 
VPii for an aiiU*- 
ccdoiit <k f)t. 
Held, Hiai ii5 
lln- 

p i; niakrr 

WGifb. h ivf bcpti 
1 tpitier 
llio lObolvcIit 
'<ebi«rs«i,ru 

1)1. r, 1 1.5 ; 

biti ttiril l*p fvus* 

pe*.M>r to ultom 

th<‘ hoic tuis sub* 
SJpfjUf ally itt** 
da lied* 
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IVlAlKii. 


dorafion for winch it was s’ivou ; and the debt for 
winch the action was really brous^ht clearly came 
witliin the description of those from which the legis- 
lature in tended that .the person of the debtor shonld 
be discharged. ’ 

Lord Ellenborottch. — Hml the action been 
brought by the payee, 1 should have been si* ongly 
inclined to think, that the issue must havt! beenfouud 
for the defenda?it. As to Boon, the debt certainly 
exisu^f! before the 1st of Eebruajy. lint how can I 
say tiiat he was then inde bted to the present plaintiff? 
— The debt for which the plaintiff now sues, did not 
exist till after the security w'as indorsed to him, or 
at least, not till the ‘22d of b'’ebi iiary, w lien the note 
was drawn. < 

* 

The plaiptiff had a verdict c-n both issues. 

• Garrow and Liitluiuk for the plaintiff. 

Header for tlie detendaut. 


Fide IMacdonald v* Borington, 4 T- R* 825. 


THIRD 
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THIRD SITTINGS AT GUILDHALL. 


WooLSEY V. D. Crawford. 

% 

f fi ^IIJS was an action on a Lill of exchange, drawi> 
by 1. S. Crawford at Quebec, ujion, and ac- 
cepted by the «lofeudant in l::)ngland. 'J'he declara- 
tion stated that the plaintiflj wlio was payee of the 
bill, had indorsed it in Canada, and that in consc-' 
qiieuce of its returning to that country dishonoured, 
he ha*l been compelled to, ])ay to the indorsee lOL 
per cent, upon the amount as re-cxchatige, and (i/. 
per cent, interest from the time it i)ecame due, to- 
gf.'ther wiih other cfiarges. 

J*ark undertook to prove these facts, and contended 
that the did’endant was ansvvm'alde for all the damage 
that liad be< n suffered bylthe plaintiff, froin the bill 
being dishonoured 

Lord Eelenborouoh. — You may as well state 
that by reason of the bill not being paid, the plaintiff 
was obliged to raise money by mortgage. Y ou must 
proceed for re-ex«diange against the draw'er. He 
undertakes that the l^ill shall be paid, or that he will 
iudeifmil'y the holder against the consequences. The 
acceptor’s contract cannot be carried farther, than to 
G § 3 pay 


1810. 

iViay 

28 . 

The acoeplor oC 
ii tun bill of 
eACfiArjg,t* ife not 
liubh' fur ri*-rx- 
chan,:e not fur 
itiuro tiiaii (he 
piMiripai >uin, 
tu^ethtr vt ith 
mtertsi «k ford- 
ing to the i<'gal 
rate ut ini resit 
wiiere me billU 
payable* 
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1810 . pay the sum specified in the bill, and interest ac- 

V ^ cording to the legal rate of interest where it is due. 

w ooLSi^ir Z/# 

CKAWfOKP. mb 

Verdict accordingly. 

Park and.PwiVcr for the jilaintiff. 

The cause was undefended. 

[AUornics and Wliarlon.'\ 


Vide Napier r. Shneidcr, 12 East, 420, 
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ADJOURNED SITTINGS AT WESTMINSTER, 


Jackson v. Hodson, 

^ I '<HIS M'as an action aguinst the defendant as ac- 
coptoi* of a bill of exdiaiige, which was drawn 
and accepted in the following form : 

London,’ 30th December 1300. 
Two months after date, pay to iny order for 
value received, 

F. Jackson. 

To Mr. I. Irving. 

Accepted I. Irving. 

* C Accepted Jos. Hud.son, 

, < payable at Mr. IludsonsV? 

L 132, Oxford Street. 


The first count of the declaration stated, tliatdhe 
bill was directed to Jrving ; the second took no no- 
tice of there being any drawee ; and both averred 
that the defendant accepted it, “ according to the 
“ usage and custom^ of merchants.” 

Garrow for the plaiutifT stated, and undertook to 
prove, that the plaintifl’ having dealings will* Irving 
concerniijg the sale of goods, refused to sell him any 
more, unless the deftjidant would become hi.s surety; 
that thtt defendant agreed to this; that goods to the 
value of I57f. were in consequence sold by the plaiu- 
Gg4 tiff 



Tliursila}, June 
7tl). 


If a bill of cx- 
be iic- 
the 

diawfo, another 
pn*.*!!) who, for 
the purpose of 

guaranteeing his 
t-mllf, likowiso 
acf < p»b the bill 
in tiu* usual form, 
Jsiiotli bio as 
aci eptor, but 
must b»‘ ‘'U» d 
up'iu i«i» collate* 
ral uudertaking* 
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Jack's ON t \ 
IluUijON. 


tiff to Irving ; that the bill in question was drawn for 
the price of them, and thatthedefeudantwith a know- 
ledge of all these facts, had put his name upon the 
bill as acceptor, lie must therefore In- considered 
as having accepted the bill jointly with Irving; and 
as he had not pleaded in abatemeni , he was separately 
liable in the present action. 

Lord Ellen BOROUGH, — If you had declared, that 
'in consideration of the plaintiff selling’ the goods to 
Irving, the defendant undertook that the bill should 
be paid, yon might have lixed him by this (widence. 
Bull know of no custom or usage of merclnnits, ac- 
cording to w'hich, if a bill be drawn upon one man, it 
maj be accepted by two. The accc])tauce of tlie de- 
fendant is contrary to the usage' and custom of mer- 
chants. A bill must be accepted by the draw ee, or 
failing him, by some one for the honour of tliedrawer. 
There cannot be a series of acceptors. Tin- defen- 
dant’s undertaking is clearly collateral, and ought to 
have been declared upon as such. 

Plaintiff nonsuited. 

Gurroiv and Marryat for the plaiiitiff. 

Park and Reader for the defendant. 

(AUornic'^ Humph rm and iJmmam* 


But altliough there can be no iitnir of one party, it may by 
other acceptor after a general anofner individual be accepted 
acceptance by the drawee, it is supra protest^ for the honour of 
fcaid that whcaablll has beenac* another. Bcawes, pi. 42. 
cepted supra protest for the ho. 

UOR 
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Doe ox. (1. Jones & TJx. v, Crouch. 


Thursday y Juot 
7 th. 


"I^JEC'rjMiiiN'T to recover possession of a house 
and orohovil at Enjkld, let by the lessors of the 
l)laiiiti/r (o (lie {hToiKhuit for seven years, from Mi- 
chaolitKis 180,0. '^I Ik* indenture of lease contained a 
covenant on tliepart of tite defendant, to deliver np 
tl»<“ [vroinises at the end of the term in good repair, 
“ ami all t!v(‘ trees vvhitJi are now standing in the 
“ ondiard of the said promi.ses, whole and undefaced, 
“ redsouablc me (ind a eav oiih/ excepted." And there 
Avas a provisii for ) e-(.ntry on a breach of any of the 
coveiiauth in tin; lease. 


A covenant in n 
leasts to deliver 
up at the end of 
the terra all the 
trees standing ia 
an orchard at 
the lime ftf th^ 
demise, ** nason- 
ahk u$t and 
“ only ex* 

“ cepted^^ ib not 
broken by re- 
moving tre<ss de- 
cay ed and past 
beai mg from a 
part of the or- 
cliard wliirh was 
too crowdccL 


Tt appeared that the defendant had cut down nine 
Irc.'es in difl'erenl ^varls of the orchard, hnt that these 
Avere decayed, and past, hearing ; that hu equal num- 
b('r of joung tliriving trees were planted by the de- 
It'udant in another part of the ground demised ; that 
liie oicliard was greatly too crowded Avith trees; and 
that from Avliat the defenilanl had dorn;, the lessors 
of tlie plaintifl’ were likely to get back the premises 
at the end of tlfte term in better condifion. Avith re- 
spect to trees, tlian at the granting of the lease. 


Garrow eonteuded, that by the terms of the cove- 
nant, the . defendant Avas prevented from cutting 
down a tree for auyjreason whatsoever, and that as 
he had yeudered it impossible for him to deliver np 
the identical trees demised, the lease was forfeited. 


Lord 
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1810.^ Lord Ellen BOROUGH. — •"^riie covenant contains 

„ , an excontion of reasonable use and lecar. If the trees 

Doe cv. u. . ‘ , , , 

Jo.Niis & Ux. w an orcliard are too crowded, nuist not the re- 
C ^ucH of such a.s are past hearing, be considered the 

reasonable use of tlie* orchard and the trees? There 
is no pretence for tlu? ejectment. 

Nonsuit. 

„ G arrow and A udreus for the lessors of the plain till'. 
Parle and Pichardsou for the defendant. 

[Attornie«, Meymot and 


1810 . 


Helmsley V . Loader. 


Friday, June 8. 

lij an aclton by 
Ibo iadoraoc 
aj^aiust the ac- 
ceptor of a bill 
of exchange, the 
<3ecl:iration 
»tated) that the 
payee indorsed 
it his own pro^ 
per hand being 
thereunto sub^ 


A CTION 'by the indorsee aghinst the acceptor of 
a bill of exchange. 

The declaration .stated, that the bill was drawn 
by one Force, payable to his own order, and that he 
indorsed it to the plaintilF, “ his own proper hand 
“ being thereunto subscribed.” 


scribed^ 1 1 ap* 
pcared that the 
payee’s name 
Ufwn the back 
of the bill was 
written, under 
bis authority, by 
his wife. Sew- . 

4tV, that this is 
no variance } and 

at any rate the defendant i? not at liberty to object that the indorsement is not ia (he ha')d*writing of 
the pa\ce hiiiif^l^aftei a promise; uLtiia knowledge ut thib circuroisUuceito pay the biU* 


It appeared that Force's name on the buck of the 
bill was in the hand-writing of his wife-, but that the 
defendant when acipiSinted with this circumstance, 
promised the plaintifl'to pay the bill. 


Lord 
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Lord Ellenborough said, he thought it would 
be too narrow a construction of th*e words own hand, 
to require tliat the name should be written b\ the 
partj himself; and his lordship was inclined to think 
it would 1)0 enough to shew the name written by an 
uutliorised agent, but that at any rate the defendant 
could not be uIIowihI to take the objection, after a 
jH’oniise to pay, made w'itli a knowledge of all the 
facts. 

* 

\erdict for the plaintiff. 

Park and Puller for the plaintiff. 

Psjmiasite for the defendant. 

[Attornies, Vlnccn^ and Davu^l 


But if the declaratioft state 
that <he party indorsed the bill 
his ozvn proper hand being 
thereunto siibscribed^^ and the 
indorsement was in fact made by 
an agent per procurationy this is 
a fatal variance. Levy WiU 
son, 5 Esp. 180. It ^eems ex» 
tremely improper to iatr«)duce 
this averment, as it is quite un- 
necessary, and may hurt but 
cannot help. A general alicga* 


tion that the* party made, ac- 
cepted, or indorsed a bill of ex- 
change according to the usage 

m t 

(Old custoffi of merchants^ is sup- 
ported by evidence of the act 
being done — immediately by the 
party himself, — or by an agent 
in his name, — or by procuration 
in the name of the agent. Elliot 
V* Cooper, 2 Lord Raym. 1376. 
Ereskine r. Murray, ib. 1542* 
Heseltine, potU 


1810. 

Helmslit 

Loader. 


Wilson ^ 
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Wednesday, 
June IJ* 

A few 1=1 made 
en I Ilf of 

a trarlrr at'to) 
hr ba^ com* 
mitted ait act 
«»f bankrupfev, 
and the money 
levied is paid 
over to the 
party : an art ion 
of trover is after- 
wards brought by 
the a.ssigiiees 
against him, liit? 
sberiJf, and the 
bailiff, in whirh 
darnugt'S are re- 
covered ; and 
these, together 
with the ci'its, 
aie paid h) the 
baildf.-Held 
that tlicre i« no 
implied promise 
on tlic |)-irt of the 
plaint ilf in the 
origiii.ibuit to in- 
demnify tlie byi- 
lilf, or to 1 onti i- 
Inite to the da- 
laagei) and costs 
in the action of 
trover; InU that 
I tie bail ill niigtit 
maiiitam ?no//,i/ 
hada.ul wc tru!, 
to reeover back 
tbe levy money 
paid over* 


Wilson v. Milner. 


iKBlTATliS ,tssni!i|)sit for money jiaid, 
•lu y h;ul ;io<! recciv'sl. 


On !li.“ 'iL'too! I'rhi’c.iirv lUOM, siietl 

outa Ji f'i iiilo Miadicsi/x, upon a jmigtm r! against 
oiKi /. (I'ionjc -an'* ti.o uusj'iiul in iesy l.>nL '><’• 
*si(i(.'s was dircctmi In llic piamnll,, a 

boiunJ bailiO o! fiu- ^hnsllof Middirsex. t in piaio- 
tifl made liis and on iIk* ggd of i'etnaia! v paid 
overtlio Ina/.lo iha d'^'oiidaul. On the J si uf iVIairii, 
a coinniissioii of b iukiaspl was sued out against 
Geortre, and it, « •- fnind that be bad eoinmilted an 
act of banknipif y on tbe Iblli of February. His 
assignees immediate'^ brou'dit an aelion of Irover 
against tlu; Slichif. and bolb lln‘'|);ii'(ies to tlie pro 
sent suil, and recovi red b>g/. )8.v. ikl. damages, to- 
getlier with costs, making up tin' sum of 'illi/., the 
w'holeof which wiis paid byliic bailiff to llie assignees. 


It was contended on the one hand, that the jdaiii- 
tiff was entitled to he completely indcnmilietl hy the 
defendant; and on Ib.c other that ciii action could not 
be maiatainod bytheliailitf, to recover hack evm the 
155/. whicli if it could not be retained by the oefen- 
dant, was money had and recovered to tiie use ol the 
.Sheriff. 

I 

Lord ELLENnoROL'GH. — 1 think the plajntilT can- 
not recover on the count for niouej^ paid. Among 

joint 
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joint tort-f(^nzors tliereis noitber conlribiilioii, nor inn- 

(u)^ Buttin? K5o/, !n 

paid to tho d(?iVH(iai]r a rospi tijjg 

bankrupli \ , i daaL it br H/covcrid as 

money Ir.nf ano rrr'rivrif 1<> t?u- a ihi jolamtifi, 
who ^vas 'JUS vv • . ( -v 0 U‘ Jh? a.' vuo , 

Vr’iOf,: v. • 

(t, rt>/r ■jlU'.I Ajurijvi ■ii.. I's: p'.-i'. a:':\. 

Park i’l)!' fhe dt'A'!!-! ....... 


{«) l\UTr\ woatih'r iNiA^a^ 8 
Au&k'i; 1 Camp- 


iSo. i\n:;aiolhrr 


Lt.OYD t. 


I' I ''HIS was aji artion od slat. 4 fieo. 2. c. 28. for 
■*■ double the yeftrly value of certain premises of 
the plaiutifl' held over by ilie dofeiidaut after a notice 
to quit. 

It appeared that the defendantwas a ueekly tenant, 
and" that I le continued in possession several weeks after 
the expiration of a notice to quit and demand made. 


1810. 

^ Illil I m mi 

WlLSOJ^ 


Wt'dnf'jidaVj 
Juijc L’j, 

Dt'bt for 
doitbie value on 
4. Oo. y. c. 28, 
dofii nol lie 
agairM a vteeUIy 
tenant. 


8 


liOrd 
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Lord JEi^lenborough. — I am strongly inclined to 
tliink that this case does not come within the statute, 
which speaks of “ tenants for life, lives or years.’' 1 
am aware that a teiiaiil lor half a year, or a smaller 
portion of a year,,may for some purposes be consi-» 
dered and denominated a tenant for years ( a ). But 
this is a penal statute, and is to be construed strictly. 
A. tenant from week to week 1 therefore cannot in- 
clude in the description of tenants for life, lives, or 
years and I do ijot remember any instance of a 
tenant for a less time than a year being held within 
this act of parliament. 

The single rent had been paid into court, under a 
count for use and occupation; but as there was some 
irregularity in the mannerntf doing^ this, the jplaintilF 

had a verdict, with nominal damages. 

«> 

Garrow and" Lawes for the plalntiif. 

P-ark for the defendant. 

[A.(tornies, Z>r«tt ami Scttrccf\ 


(«) Utt § (37.. 


1810. 



Lloyo 

r. 

RoSfBEE, 



Hex 
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Rex V. Inhabitants of Surkey. 

« 

I 'Ills was an imlirt;. ; nf aj^ainst thf county of 
Surrey for not rei-airioj; ■; brulgi*. Flea, that 


Thurwlay, 
Jttot: H- 


the suid bridge 


hetu iiiriitciiioriallv, aiicj still 


ought to be, repaired by tub nihubitanisof the parish 
of Fiim/fy. 


It appeared that there anciently stood a small 
woollen bridge in the placid in ipiesiltm ; this Avas 
chioily useil !>y persons on foot; carts and waggons 
passi'd over it in times ol liood ; but on other occa- 
sions they generally wont (hrongh a ford alongside; 
it was not of sufficient strength to bear a waggon 
loaded as Avaggoits^nOAV are, but was snlfieiently 
strong to bear the loaded waggons llsat travelled in 
that part of the country, when; the roads avciv had, 
Avhiic it stood. This old bridge bad been repairVVl 
by the parish of Frimlei/. .AhontTorty years ago it 
was accidentally destroyed, and on tlie saine site 
there was built by tlie trustees of the adjoining high 
road, a new brick bridge twice the breadth of the 
former, over which all carriages travelling this road 
have passed at all seasons of tlie yeat ever since. — 
The new bridge has never beam repaired by the in- 
habitants of Frimlei^, but exclusively by the trustees 
of the. high road. • 


A particular 
ptiri.sh was 
bound by pro 
bcnptioi) to ic* 
pair an old 
woodA n foot- 
bridge, UM'd by 
r.'nriagfs oidy in 
tiim s of il<u>d. 
About jO years 
a}.\o iite irurtci ji 
of iftc tiirupike 
load biiilt ou the 
hainc site, a 
much wider 
budge of brieli, 
which basi been 
coristantly used 
ever S'inre by 
all carriages 
pas&iiig that way« 
— Held that to 
an indictment 
against (he 
roiinty for not 
repairing this 
bridge, a pica 
that the pai ish 
had iinmeiuo- 
rially rcpuirnl 
aud still ought . 
to repair t lie 
suid bridge^ was 
not supported 
by evidence of ^ 
the above fach> ; 
and (hat the 
burthen of re- 
pairing the new 
bridge must be 
borne by the 
county at large. 


Lord Ellen BOROUGH. — HoAvdo yon make out that 

13 the 



CASES AT i\ISI purrs. 


4dS 

1810. 

Rtx i). 
Inhabirants 
of 

SUKKEV. 


the parish of Frimletf, has immeinorially iT])airccI thn 
said bridge mcutihued in the indictment. 

Murryat, for the cotmty, contended that the bridge 
nov/ standing having been snb.stituted for the ancient 
one, they must in cohteinplation of law be consi- 
dered the same. Altboiigii a bridge be taken down 
and rebuilt, its identity is not destro)<'(l ; and in all 
pleading's of this sort, it is averred, that a particular 
parish or the owners of a particular estate have iui- 
nieniorially repaired the bridge in <iispnle, whatever 
changes may have taken place in its structure. In 
this case, there had been an attcienl carriag<' bridg(^ 
repaired by the parish. Therefore accordiugto jfieo; 
X. hihabilanis (tj Cumber land, 0'!’. R. IPt, the pa- 
rish was bound to widen it as the exigences of the 
ptdtlic rcqtiirod. The ilew bridge had beeti built 
atid repaired by the trustees of tlie turnpike road ; 
but they must be considered in tlv’s,' merely the agents 
of the parish, from whom they had received the sum 
of £10. 

LordELtiKNiiOROVGH. I am clearly of ojtinion that 
the plea in this case is not .substantiated. JNotonlyis 
the new bridge different in its structure and materials 
from that rej)aired by the parish, but it is applied to 
very different uses. The ancient bridge was chie/ly 
a foot bridge, and carriages do not seem to 1 lave passed 
over it, except in times, of flood. The present bridge is 
crossed by every carriage travelling along the road, 
and the ford is entirely disirsed. I therefore do not 
think that the bridges are in any sense the same. The 
case of Rex. v. Inhabilanls of Cumberland, was carried 

by 
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by writ of orror to the Hou.se of ^Lortls, anti some 
tloubts were cutertaitied upon tlie doctrine of llie 
Court of K. B. butitwas thought that the point w as 
not properly raised by the record. Here, however, 
there cannot prOpcrly be said to*havt> been an ancient 
carriage bridge repaired by the parish, and the case 
comes much nearer Rex v. West Riding of York~ 
shire (a); w)iere to an indictment for not repairing a 
l)ridge, the })lea alledgedliV.it certain towm/iips had 
inimemorially used to repiijr the said bridge, and it 
appearing that the townships had enlarged tlie bridge 
to a carriage bridge, which they had before been 
bound to repair as a foot bridge, the Court held that 
the plea was not supported. The general principlo 
is established by a great variety of cases, that if a 
bridge be built by an hulividual, or township, or 
parish, which they w'erc not bound to build or keep 
in repair, but which ig used by the public.and is found 
a pulHic benefit, the burthen of repairing it falls upon 
the county at large. The parish of Frimlcy was not 
coni|)ellable to build or keep in repair a brick bridge 
for the convenient passage pf carriages at all season-s 
of the ye.ar ; and the county must repair the new 
bridgi', which has been used beneficially as a carri- 
age bridge, by whomsoever it may have been erected. 

Verdict against the county. 

The Attorney General and Lqwes for the proseou- ■ 
lion. ' 

Marryat and Nolai* contra.. 

^ [Attornlp.s and Jlcvck^^ 

(tf)'i East 3!}3k «. 

H h 
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lahabUautd 

of 

Surrey* 


VoL. II. 
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isto. 

Tuesday 

June* 

If a bill ofev- 
C is pi(*- 

M'lll '(i for ‘!C- 
rcjitKacc .'unl not 
;(C<“cp(cd, th(' 
('r'n.iT and in- 
<1 (Users an' tlis- 
< bv want 

^)^ (lu< U(»tic<* of 
its Ixung thus 
di'<li()nouiT(l ; 
ali)Jou^;li the 

prf'scnlg 
it for pavniput 
\s lt(‘u clao, and 
tiicn them 
noti( cof itsbeinj' 
unreel 

botii ior lion :ic« 
cep I a nee and 
no-.i’payniejiU 


ADJOUtlNEI) S1'JTIN(;S l\ LONDON. 


Ilosiroxv r. IIardv. 

/' 4 

^i''liTS Avas an arlioii against the defendant as in- 
d<»rsor of a bill of exchange for oO/. dated 
January 4tli, 181(1, «lraAvn by Javies' and Peter 
Watmstey of Manriieslcr, upon Sham and Eduards 
in London, payable tiiree months after date, to the 
order of Ralph Kirk. 

Kirk having indorsed to tlm defendant, and the 
defendant to tlie plaintiff, the bill passed through 
various other hands, there being abov(‘ twelve in- 
dorsenunits upon it. On the 28(1 (d’.lannary it was 
in th(' poss(;ssion of the IVarrim^ lon Bank, vyho pre- 
sented it for acceptance on (hat day. It was then 
dishonoured for non-nc(‘e|>tunce ; but the holders 
kept it in their hands, without giving any notice of 
this dishonour till the 7th af ilipril, when the bill 
being due, they presented it to the drawt'cs lijr }(ay- 
ment, and payment was refused. The bill was im- 
mediately returned Jo the pjaintiff, who look it nj>. 
Tn the usual time after the bill had beconu! due, a 
bitter from the holders was commuiiit'ated to the 
defendant, stating that the bill had been dishonoured 
for non-acceptance and non-payment. 

10 


Park 
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Park for tluMlcfondaiit coutcntVd, lliat the plain- 
fa' liad {)aid in his oami wrong; and that the dofon- 
da.it was discharged, having had no suflicient notice 
<;f tlie dishonour of tlie bill for non-acceptance. 

Topjimo-, contra, argued that if a bill was pre- 
sented for payment afti-r being refused arce[itance, 
uoticp of the dishonour (or ‘non-acceptance was un- 
necessary, or might be given at the same time wit!> 
the notice of the dishonour for non-paymenl. ‘I'here 
being no necessity for presenting a bill payable afi( r 
date for acceptance, no injury could be sustained 
by the drawijr or indorser from the want of notice ; 
and if tins objection were to hohl, it would greatly 
impede the circulation of biil.s of exchange; for liy 
looking at a bill wliich is nuaccepled, it is impossi- 
ble to say whetIuM' it may not have h(;en presi'nted for 
acceptance, and tlie ilrawer and indo.*ser.s be dis- 
charged by the laches of a former liolder. 

t 

* • ■ 

Loud klcLCNiiORoircn. — I consider it to lie jiart of 
the usage and custom of merclumts, for the holder of 
a bill which is refused acceplaiici', to give iniii:ediai<- 
iioticeof its dishongurtotludraworand indorsers. If 
the hill hejiayable at if certain time after date, there 
is no occasion to present it for acceptance at all ; but 
if it be presented, and dislionoured fornon-acceptanee, 
notice becomcsj'equi.site in the Same niaiiner as upon 
a dishonour for non-payment. Nor is the omi.ssion 
cured -Ijythebill being presented for pa)ni(‘nt,and the 
suliseqncnt notice given to the defendant. The infor- 
mation that the hill had been refused acceptance. 

II h 2 could 
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Koscow 


2 .'* 

M Alloy* 


could then be qf no ase to him ; and if entitled to 
this at all, he was entitled to it in a reasonable time 
after the circumstance actually happenetl. 

Plaintiff noir'uited. 


In the ensuing term f^'ojyping moved to set asifle 
the nonsuit, particularly on the ground that the 
plaintiff was ignorant of the first dishonour of the 
bill when 1 k' paid it. Cut the Court clearly thought, 
that the previous indorsers were entitled to regu- 
lar notice of that dishonour, and that if they were 
once discharged, their responsibility could not be 
revived by shifting the bill into other hamls ( u). 

llule refused. . 

Topping and Clarke for the plaintiff. 

Park and Pitthdale for the defendant. 

[Altoriiic:;, Windlc and Cooper ,1 


. 13 East 434. 

-et * 


Satkmah 
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Bateman v. JosErii. 


^T^mS was an action on a billpf cKchange, drawn 
aiul indorsed as follows : 


“ Liverpool, 24th June, 1009. 
“ Three mouths after d.d<-, j>‘ay to Abraham Jo- 
5 eph 100/. value re.eeived. 


“ I. Dance. 


“ To R. Perry, London. 

(Indorsed) “ Abraham Joseph. 
“ T. Parry. 

“ L. Satterthwaite, 
^ “ S. Bateman, 

• “ R. Jones.” 


WliCJi the bill becafne due on the 27111 'of Septem- 
ber, it was in the hands of an indorsee in London, 
who on the 2011) sent olf a letter by t!ie post, giving, 
notice of its dishonour to Jones at Manchester. Tin's, 
.loncs received on the 00th, ’and tin* same day com- 
municated to Bateman, the plaintit)', Iieforc the post 
for Liverpool went ofl‘. J oseph the defendant resides 
in liiverpool ; but thaf fact was not then known to 
(lie plaintitf. The plaiiitifl" went to the counting 
house of Satterthwaite, his immediate indorser, in 
Manchester, inquiries upon the subject, but 
t;ould gain no infornuxtion. Satterthicaite himself 
was tlT(’n (loni home, but returned to Manchester 
late in the evening of the 3d of October, and stated 

II h 3 that 


1810. 

Wednesday, 
June 20th* 


The holder of a 
bill of exchange 
is excMBod for not 
giving re^ului 
notice of Us be- 
ing dishonoured 
to an indorser, of 
whoso place of 
residence he is 
tgnorant, if he 
iM* reasonable 
diligence to dis- 
cover where the 
indorser may bti 
found* 
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^ isto. ^ rosidod at Lir<nnm/. The inerniii", (he plaiti- 
(iil wreli' a i; <«rr^o him (here, giving liim iiolire of 

liytTIMAN ... . , . ’WO 

V. the di-siioiKiiU' of (he bill. 

JObKlTl 

(I'drroo: for (hsf d( S^lui;^ll1 eoiifeiuh'd, that he was 
di’-eharged by \\ai[i( of due iiolicc of (he bill being 
di.shoiiotued. W hen (he piahudl' origiiiiiilv took the 
bill iVi 1)1 ^Siiliullitntifc, he was bound to iiUjUire into 
llu' ia>ide!!eeof ail (in prie '/indors* I's, if hi' meant 
fei\ iij!on (ii'ii- credit; ami it wutdd Lave the worst 
eoiiM'ijOene. ' if an indorser could bi.' called upon at 
an\ distam.i' (.-r lune by a persoi) saving he was miae- 
(jiiainteii vviili ili^ )>iaee of abode. On the (irst (liree 
(lavs of (fctoiar, (he defemhint might have hail an 
e|,'por( unity of recovering (he amount of (liebillfrom 
(he (I iiiwer or acceptor, .which was gone before (h.e 
iiotice actually arrived. '^I'he pla'iidiii La.d not used 
dm* diligence io olvtai)) the inloi rngtioii i.e pretended 
to vvanl. M'iiy had h. nol appifed to (lie drawer or 
acecpli;!', Vi iiose ri'-Menees v 'I'e i’iazoiied on (lietiire 
</f liic l)(i!: 'fia, re was no e\id<'nee even of any in- 
(piiiy lieing made of banki-rs at Mduvlu slrr, from 
any of wiiom the I'e'-iroil information might liave 
hei II expeeied. .iJanv raicthe phiintilFs ignoranee 
coohinot jii'oloii! iSu' t'o.'-jioiisibihl V of the defendant. 

Lord lim.r.Nr.oiiooc.u, — hen the holder of a bill 
of e\ehaiige does not know where the indorser is to 
bofoiiiid, it wouUtbe very hard if he lost his remedy 
by not eonmumieuting immediate iioliee of tlie dis- 
Imnonrolthe bill; and 1 think the law lays, down no 
Biicli rigid ni!e. The holder must not allow himself 

tu 
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to remain in a state of passive aurl contented igno- 
rance; but if lie uses reasonable difi^enec to disco- 
\erthe resit’. ‘iiee of the indorser, 1 eonceive that no- 
tice eiren as .so<tn as this is di.a'overed, is due notice 
of the dishonour of the bill, xtidtifj the esa;L;e and 
< nslO:!i <d' imnathanls. 'rhe present is a (juestion of 
fact, ami tin' jurs uili say, Wiiether the piamtiti' be- 
tween the ttOlh of .Septeinber.and the .’Jd of < )eiolj(‘r, 
ii'f'd reustaiable <!,ii'>e!iee*"to ..secM'tain the residema.' 
•it tiio Uv h-miant ?— -1 lis ieirdship was rather iiielined 
to ihiidv lluit there had been in noi fnakin;H’ 

fai’iliev in<[uiries. — jiiit — 

The Jur\ found for the {daiiiiitf 

In the eii,suin!>’ term, (i«ri^;nr nio\id to set aside 
the veniim, onaetaiflni of ihi- snj>|H»sed hu'/tcs of (he 
plaiiaiff, in nolgivyj;'' earlier n-itire oi iho (lj.'^h(tiiO!ir 
of the l>ill. 

Blit liie Court ware aii of ; Cj; { il’.v' i|U<v, 

tion had hemi proper!) h 'I to (in .OiV), and ii'tased a 
rule to shew cause (o). 

/W/rand Iiirh(ydson for ihe phiintitf 

Gari'ow for thedi feiidant. 

[\UorniPS, WllU^ anti nud j 


4GJ 


liSlO. 


LaJ KMAiy, 
V. 

Jos mi. 


(«) I2 East 433. 


II h 4 



CASES 

ARGUED AND DECIDED AT 

NISI P lilUS 

IN K. B. 

vl/ i/te Siltiiigii aj'ler 'Irinily Term, 
50 George III. 


ADJOURNED SITTINGS AFTER TERM IN LONDON. 


1810 . 



If the owner of 
a chattel, g;ra- 
tiiitously permit 
another person 
lo US']; it, the 
owner may 
maintain trespass 
for un injury 
done to it, ^yhile 
It ib SO «gcU# 


Lotan V. Cross. 


TRESPASS 

^ chaise. 


for numiug against the plaintifT’s 


It appeared that the jjiaiutiff, a stable-keeper, was 
owner of the chaise; but that when the injury was 
done, it was in the possession of one Brown, a friend 
of his, whom he had penuitted to use it. 


The objection being taken, that trespass could 
not be maintained by the plaintiff under these cir- 

^^^umstances, , , • . 


Lord 
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liOrd ELLENBOROUGHsaitl, the property is proved 
to be lu the plaintifl’, aod primi fatie, the thing is to 
be considered in his legal possession, whoever may 
be the actual occupier. Shew a leiting for a certain 
time to Brown, and the possesj>iou^ would be in liim; 
but a mere gratuitous permission to a third ])erson 
to use a chattel, docs not in contemplation of law, 
take it out of the possession of the owner, and he 
may maintain trespass for aiiy injury done to it while 
It is so used 

The witnesses stated, that the defimdant s<*cmed 
to have no intention of runnuig his c‘arri!i!>c against 
the plaintiff’s chaise; and tha/the accident appeart d 
to arist' entirely from the negligent manner in which 
the defendant was driving. ^ 

Park thereupon objected that the action should 
have been case and^ot trespass, * 

Lord Ellknborouc.ii. — The injury to the plain- 
tiff being immediate from the act done by the dt fen- 
dant, it was settled in Leame v. Bray (b), that trcs 
pass is the proper remedy, and that the defeii dam’s 
intentions w ere immaterial. . '' 

Verdict for the plaintiff. 


(a) Fide Smith 9 . holies, H 4 rper, 7 T. R. 9 . 
1 T. it. 4 ^. Ward v, Macau- ( 5 ) 3 East, 393 . 
ley, 4 T> R. 489 , Gordon v. 


ISIO. 

Lotan 

V. 

Cross. 


If an injiii> tf 
rer< i \ t d 1 1 niu 
lh( 2inin((1f(iK% 
(hou^h iinintt’M- 
lion lifcK I of nno* 
Uit'r, I lip 
IS trespass, and 
iiul rase ; auU 
Dip Com! of 
K. B, Hillnol 
|» rnnt iliib doc* 
ti iDL. to l>e quph- 
Honed on a mo- 
tion for a IIP If 
trial. 


Park. 
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LoTAAi 

v» 

Ceoss. 


Park, ill the eusuinsr term, moved for a new trial, 
ou the ground that the action was misconceived, 
and stated, that \Leame v. hrayhzdL been ovcr-ruh'd 
by the Court of C. P. in llufocett v, MoHlt(omvrii, 
2 N. Rep. 44tJ. ( ' 


Cur. If we arc desired to review tl>e case of Ltame 
V. lira^y the aiatlei should be brought before u.-» »u 
a diflerent shape, than a motion for a new (rial. 
do' not entertain so slight an opinion of our own 
judgment, as to allow it to be lliu.s ran\a«sed. \Vc 
will wait for some case where the <pi<\s( './n is raised 
upon the recoid, anti ntay be earned farther. 

Rule refused. 


n 


Vide CoTell v. Laming, 1 Camp, 407. Uogerj» v. Imblcton, 
2N, R. 117. 


Friday, 

July 

J'Vt t^ht cunnnt 
Ik* ipciiverpd on 
a ciwiuT-party, 
iinlp'.sibp stipu- 
late voyage has 
been uetudily 
|>eifoniw*ti $ and 
tlieie Is no im- 
plied pi imisc 
to p 1 , a eoni- 


OsOOOD V. Gkoning. 

TTIV this case two issues were dilected by the Lord 
Chancellor, to try, 1st, “ Whether the plainlitF 
was entitled to any, and vhat sum of money for 
freight on the cargo of the ship TNeptmie, deposited 
in the West India and London Docks }" and, 2d]y, 
Whether the plaintiff was entilh'd to any, and what 


pcn^acion for 

can p 'ods n part of the voyage, unless they arc voluntarily accepted at a place short of the 
poi t of destination. 


SUUI 
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Sinn, by way of compensation, fc>r the carriage of the 
g(jods ill the said ship, from Charl^town to the port 
of Loudon?” 

t ' 

By a charter-party dated 2d.Tu]^ 1807, the owner 
of the American ship Neptune, of which the plaintiff 
was master, let her to freight to the defendant for a 
voyage from Sandp Hook to Charlestown to- lake in 
a cargo, and from themsa to Tonningen, Amsterdam 
or Rotterdam. The owner covenanted that after th*e 
ship should, be completely loaded, she should set 
sail from Charlestown, and (the liangcrs of the seas 
and the re.stmints of rulers and princes excepted) 
proceed for Tonningen, Amsterdam or Rotterdam, 
and there deliver the cargo to the freighter or his 
agents ; and it was further.stipulated that if advice 
sliould be received at Charlestown, previous to the 
sailing of the shiiJwfrom that place, that the blockade 
had been taken off the river Elbe, 'the freighter 
should be at liberty to send her to Hamburgh di- 
rect, in lieu of the other ports. 

In August 1807, the Neptune arrived at Charles- 
town, and tliere took in a cargo of sugar and rice, the 
property of the tk-feudant, consigned by the bills of 
lading to Bles'srs. R. droning and Co. of Hamburgh, 
to be. delivered to them at Tommgem (or in case 
the blockade of the river Elbe was taken off, to . 
jiroceed Qa 4,0 Hamburgh direct), on payment of 
freight, pursuant to the charter-party. 

• . ^ 

The plaintiff’s ship was proceeding up channel 

on 


467 

1810. 

OsaooB ' 

r- 

GnoMNQ. 



CASES Ar iVISI TRIUS. 


on her way lo Hanibut'^h, when the plaintiff wasin- 
foniied of the two enters in council of his Britannic 
Maj^'Sty, issued in Nov, ISOT, whereby it was or- 
dered that evt'ry vessel, tmdins? from or to the ports 
and placet 6f miy couvtry at war with Ids said Ma- 
jesty, and all other ports or places in Europe from 
which, although not at war witli his said Majestj, 
the Biitish flag was excluded, should, together with 
all goods and merrhandises on board, be eaptured 
and Condemned as prize ; but that all vessels which 
should arrive at any port of the Unitid Kingdom, in 
consequence of having received information of this 
regulation, subsequent to taking their cmgocs on 
hoard, shoiilt) he permitted toproeecd on their voy- 
age to their original ports of di'stinalioii, if not pre- 
viously unlawful. , 

I 

The plaintiff in consc(|ucnce, brought his ship to 
Sheenms, and 'idinself came up td l,ondon, for the 
pnrjiose of consnltiug the defendant’s agents herc.- 
They. in’ a short time procured him a licence from 
his Majesty, for (he AVp/««cand her cai’go to pro- 
<'eed from Shfcrness to thC poi*t of Rotterdam, or 
any port in the north sea, anti pressed him to pro- 
ceed to Rotterdam accordingly. Bivl he foiuul that 
by a decree of ,tlie French Eu'iperor Napolfon, 
dated isth of Noif. 1807, tlic ship and cargo would 
have been liable to ooutiscs^^U, on, her arrival at 
Rotterdam, or if exumided on tho w.'y„tl\ither by 
anyFrencli ornizer, for having touched at an lEnglish 
|tbrt. 11c tiierefore refused to proceed on the foyage, 
hut offered to deliytir up the Cargo to fhO’tlefondant's 
0 agents 
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agents here, orr^eing paid the freight ^ud 
due upon it. Thej' refused itp Receive it, and ipsi^ti|d 
that he was bound to complete the.vpy^ip, according, 
to theterras pf.the chartor-pafrty.j Hetnait^tjiifhs^^pn 
the other hand, thai he was ndt cbmj^^abletp ex:pOse 
Ijis ship to the danger pf conliscatipn. He therefore 
brought the ship intbtheportpf tbpdon, and landed 
tlie rice at the Loudop doclns, and thc ^ugar atthe West 
India docks. He afterwards again tendered thecaj-go 
to the defeudant’sagcutSrOn.being paid the freight and 
charges. They refused to pay hini any thing ; and as 
they appreliended he was going to sell the cargp to 
satisfy himself, they tiled ^* biU in tlj«, defendant’s 
name, praying that he might be injoihed from doing 
so, and that he might be deseed to deliver up the 
cargo to them, v^ithoutpi>?juflice to. any claim of the 
defendant against him, for a breach, oi the" charter- 
jiarty and bills fifJading. The plaiptitf inhis answor 
set up the Hen he had upon the cai:go for, freight and 
charges. The inj nnetiou was gi’auted ; but tbe.Lord 
Chancellor ordered these, issues to bP; tried, before 
making his final dp^ee. .In t|ip tuean time, the goods 
were by cons,ent delivered to, the defendant’s agents, 
without prejudjcetotherespectlyerightspfthpparlies. 


•ScarlSetffprthe plaintiff argu^t^ PS the voyage 

had becpnie impps“^blej^" tiie plaintiff wjw endu 
the full freight foF fliey, were accepted 



beneficial td the freighters. 


The 


4^)9 


Osnooi> 

V. 
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GttOMIfGt 


The AUorvey-Gaieral, on the other side, ob'^crved 
that possession of the goods had not bum elaiined 
here, till after they had been landed by tiie eaptain, 
and that they could not be considered as aeee[)Ud 
by the consignee, I as t'iieyhad been taken ijossessiou 
of without prejudice. 


Lord ELLENBOROUGif, — It is clear that in thi ease 
the plaintiff can have no clahn for freight. b’reii;rii 
could only be earned by performing the terms of the 
charter-party. Then, is he entitled to anj sum by way 
of cmnpensation, for the carriage of the gooth from 
Charlestown to the port of Loudon} His rjght to com- 
pensation must arise out of some contract exjn-es', or 
implied. There i.s no express contract stt up; and 
from what can we imply a promise to pay for the car- 
riage of the goods to England? They are biought 
hero instead of being conveyed to their port of dos- 
* tiuation, and an application being made to the Lord 
Chanc<dlor to prevent their being tortiously tlisposed 
of- by the captain, they are taken possession of on 
behalf of the consignee, without prejudice to the 
rights of the parties. T'his is no acceptance of tlie 
goods short of the port of destination, and no foun- 
dation for a promise to jjay pro rata itineris. 1 am 
tlierefore of opinion, that both issues must be found 
for the defendant. • 


Verdict accordingly.'* 

An application was afterwai’^ds made to the Lord 
Chancellor for a new trial ; but his lordship fully 
approved of the direction given to the jury, and 

thought 
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tEoiiglit thut the Issues had been properly found. — 
ile •liiect(Hh however, that ail artiou should be 
1)1 ought by the plaintiff against the defendant for 
liemht, ts,c., and that if it should appear, that the 
plduitiff eould not have beenn’ea^onably required to 
pro<’<><‘d on the vojage, the defendant should admit 
that he had accepted the geods in the port of London. 

This action was tried at the Guildhall sittings af- 
ter last Michaelmas Term ; when the jury being* of 
opinion that the plaintiff might have been resisonably 
required to proceed on the voyage, found a verdict 
for the defendant. 

Scarlett, Gasehe, and Liltledale, for the plaintiff. 

'the Attoritep-(xuieial,*Garrow, Park, and jR/- 
< hardson for the defendant. 

• • 

£Attornies, S&rmony and Kaye and 


VUlo Luke V, Lydc, 3 437>IlHntcrt). Prinsep, 10 East, 

882. Cook o. Jennings, 7 T. It.* 378 Liddardv. Lopes, 10 Last, 
t81. 'smith r. AVilsOn, 8 East. 526. 


1810. 
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iVloitdciy 
July ^Uth. 

Vfh^n goods ore 
sold to be pdid 
for by a bill of 
exchange*^ and 
purrliaser 
neglecU to giv^ 
the hill, the ven- 
dor i!> entitled to 
inteicstlioni tlie 
time the bill if 
given viouM have 
become due. 


Porter pnd^olhcrs, v. Palsgrave. 

^l"V|nS was an action for npt accepting a bill of ex- 
change for the price of goods sold by the plain- 
tiffs to the defendant, uittler the following coutiact: 

“ Boiijjht for Mr. Theodore Palsgrave of MessTS, 

“ William Porter and Co. 30 casks of St. Peters- 

“ burgh ashes, at 60 per cwt. 

“ To be settled for by bill, at six months «late, al- 

“ lowing 1 1 days for receiving and delivery. 

“ Draught and tare as eustomary. 

“ London, 21st November, 1800.” 

*■ 

It was clearly proved, that the de4fendant had been 
guilty of a breach of the contract stated in the de- 
claration; and the only question was, whether the 
plaiutiflT was entitled to interest? A bill dated Sth 
December 1809, for 468/. 2s.J}(l. the price of tie 
goods, at six months after date, was drawn by the 

plaintiff' upon the defendant, and refused acceptance. 

% 

The council for the plaintiff' contended, on the au- 
thority of JBecher v. Jones, a^te 428^ that he was en- 
titled to interest from the 9th uf June^l810, the day 
the bill, if accepted, would have become due. 

« Ou the otlier side,' it was argued, that liecher v. 
Junes was in the Exchequer chamber, wher^ a differ- 
ent rule prevails, and the case of Gordon v, Simn, 

mite 
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ante i-29, iipoa, in whir’h it was decided 

by the court of K. B. tliat interest ought not to be 
allowed in an ociioidor goods sold and delivered, to 
be paid for at u artaiii day. 

Lord Eli.enborouoh. — There, the purchaser had 
not htipnlated to pay by a bill of exclumge, which 
makes all the differonce. If tliere is merely a day 
Diuned when pajinent is to be made in cash, this is 
u provision that payment shall not be demanded 
earlier, ami ft afterwards becomes the common ease 
of goods sold and »lclivercd. But if the agreement 
is to pay by blfl at a given date, this atnennts to a 
promise to pay interest upon the jwioe of the goods 
from the day when the penod expires for whiclf the 
bill would ha\e to run. Wad the bill in this case 
been accepted, interest would clearly have been re- 
coverable u}>oii it*fv>m the 9th of Jnno„8nd the de- 
fendant cannot be allowed to pi ofit by his o w'n wrong. 

Verdict accordingly. 

• * . 

The Attorney-General, Garroto, and Taddy, Sdt 
the plaiutiii’. ' 

• * 

I*ark and Richardson, for the (lefendant. 

* , 

£A.tiomii}Sy Kai/i mi 

♦ 


Vi(k MAT^hali t» Pooifii 43 9B* Bojee i* Warburtort^'^* 

postm. I ^ ^ 
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III nn fion 

Hiedr#iw- 
(M 1 1 n li>iM r of 
.1 I)tll > I ' ch mjri* 
<ih loMoiMul lor 
non pi tin nt 
aft(rl)j II ^ u- 
< ej)t ( 1 , nito 
It In nm i n. iiy 
to t< tin ,11- 
ciptind in tlif 
<il ( 1 M 111 >11, il it 

In t ui «i, It iiiU t 
l> nfo\td, IhU 
*1 0 nn; » t ‘p^xy 
a i 1 rl liii! ;H.i3 
d 1 , I * u (- 
t It u' n s I Ml of 
t I lepfiirt, 

n \\ 11 a or toe 
li icul Mridn ol 
1 I aolend ti*t 
liiuix}! and oi 
tin ot or paitKfi 
to ti e bilU 


JoNKS Morgan and anotlin*. 


l^‘j!j ^llIS was an on a bill of exchange, drawn 
by the d<“fendants, payable to their own order, 
and indorsed by them to the plaiutifb 


Ti'he bill was drawn upon pnc T. Hurt, by wla ni 
it'had been dishcuonrod for non-jiayuu'nt, and the 
deelaiatioii unuccessavily staled that heiiad accepted 
It according to the usage and custom of inercliants, 

No oudeiico could be addn('(“dof bis haml- writing; 
but it appeared that after the bill was due, one of 
the (bf'udants several times promised the plaiutilT 
to ji.iy It. • 

The plaiiitiff’.s counsel contended, that there was 
no nece^sl^;. to pro\e the acts piai'ce, as it had beta 
stat/ d'mmeoe&.-arilv, theliabililv of t'a* di fendants at 
all cieiits attaching upon t]i-> iion-paj inent of the 
bill; and at any I’alo, that the atci^tance was a<l- 
mitfed by the promises to paj, after the bill was 
dueatid in the plaintitt’s hands, 

( 

Lord Eclcnborough was clearly of opinion that 
the accejitauce being staled in the declaration, must 
bepiwed; and he wa^s inclined to think at the tiial 
thaf the promises to pay did not amoilnf-to an ad- 
mission of the acceptance : hf therefore directed a 
nonsuit. Blit upon amotion uf the ensuing, terjii to 
get the nonsuit aside, his Lordship and the rest of 

ti ' the 
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the Court thoui^ht, «j)on the autjiority of Lundie v. 
Itoherhou, 7 JBaU. 231, that the proiujses to pay 
were a t>utiici<*nt atliuisbion of the acceptance ; and 
the same evidence, a1 the sittj^ngs after Micl»ael- 
mas tera» last, the plaiutitf had a verdict. 


1810. 


JON&S 
ZK ^ 
MoRCrAJC 
atul Anothf^r^ 


Garnnv and ylde ioi* i\\i^ plaintiff. 


Jervis for the d<‘ft‘iulanh 




Bi LL and others r. Bell* 


A^T10> 


ou two pohc'it % of insurance. 


The first dated TOth A iimistlRO?), was declared to 
h(* “ oil the contingency of the liishig Sun, Captain 
Lonng, loading a cargo at Riga,” with a suhsi tjTi.iit 
clause, that if ihc ihip i/tould not loud a cargo at 


WtdotfsdTy, 
Aug i, 

Poll< V at and 
from Kigi to th<> 
Untied Kini;* 
doiu, oil aAd 
frofehf, dtilired 
to be tn conttnuf* 
ifon of tv\ o uftier 
policies, \v iiih 
\vcrc on ship tRi* < 
frti?:ht 0 i vi voy*’ 
.tj^e from tl<p 
Unired Kin*^- 


Miga hy any act of the Russian government, the .as- 
.siired were to receive a total loss, ’and the insurance 
was declared to die “ on bcainen’s wag»s, premiums 
of insurance, and all charges whatever, valued at 
1600/.” 


In the Baltic, 
during tier amv 
thcie, and Irom 
tuealsj^i back tv4 
her poi i of dis* 
chirge in the 
United King- 
dom* The dnp 
Masset/cd ind 

Ihld that the hi 1 policy could 


condemned at fligi before she had discliargcd^hei outward cargo, 
not be applied Jtr^e outviard freight* 

II IS <itipulated bv a policy of Jiiburapcc from Riga to the United Kiiigdoiii, ** Ihal il the snip 
<i!iou1d npt io.id a cargo at Riga by any act of theHussiao government, the assiifi^ were to rcreix n, 
total loss ’ The sliiji m hei/td and condi mned by the Russian goveinment, befOTO her outward car^n 
IS discharged!*^ This is a total loss wfibin the meaning ot the policy. 

A polit^i ait and fioin a foreign port, altarhcH when the fehip k is arrived there in good p)i} steal 
safety, although, troui political causes, she may be in great d«iuger of condenmatiou. 

' I i 2 The 
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and Others 

V, 
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The f»ccoml policy, dsited 30tb August 1809, was 
“ at and from Riga to tlic ship’s port of discharge iu 
the United Kingdom, on ship Rising Sun, \ allied 
a# 2000?. and oiufreight valued at 1200?.” und this 
policy was decla/ed to be “ in continuation of two 
other policies dated the 7th and 14 th October 1808.” 


The two policies of <vhich this was in continua- 
tion, were on the ship Rising Sun, valued at 2000?. 
on freight, valued at 1200?. and on a cargo of salt — 
“ at and from Cork and Liverpool to the ship’s 
portpr ports pf discharge in the Baltic, during her 
stay there, and at and from thence to her })ort or 
ports of discharge iu the United Kingdom,” and by 
a memorandum thereon, “ in case of ]o.ss or acci- 
dent on the outward voyage, a total loss was to be 
paid on the freight." 

The ship arrived at Riga the 2Stlj May 1809. A 
few days previous to her arriial, an order of the 
Russian government had been sent to Riga, direct- 
ing that the papers of all ships arriving at any port 
in Russia shall be sent ‘to Petersburgh to be ('xa- 
mined before their cargoes were unloaded. The jia- 
pers of the Rising Sun were accordingly sent there. 
On the 9th August the ship anti cargo were put un- 
der sequestration,^ and on the 4th December they 
were seized and sold by the custom-house at Riga, 
umler a sentence of cbntlemnation fo'.jyant of pro- 
per documents, without the s^ip having discharged 
her outward cargo. . ^ 

On i^hese facts The Attorney General contended, 

that 
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that the plaintiflTh were clearly intitled to recover ou 
the ftrfet policy od the contpigency, and on the second 
a.s far as it applied to the ihip. AVith' respect to the 
freight insured by the second policy, it might be a 
more doubtful question.^ TaJ^ing^the policy, whi<Jh 
was “ at and from Riga to the United Kingdom” by 
itself, he admitted that its import must be, that the 
freight insured was the freight of goods put on board 
to be carried on the hqmeward voyage, whereas the 
freight actually lost was that of goods carrieil ou the 
ontwaid \ojage ; but as this policy Avas declared to 
beiucontiuuation of two former policies, which were 
on freight — to ike JJaltic, during the shii/s stnf there 
fi out thence home, ho contended tliat this policy would 
take up all of that former riok to which its words 
could apply, and that as the ship was earning freight 
at Itiga, which was lost, and which the former po- 
licies could Imre covered, ami as the present policy 
waso« freight at Riga, in continuation of those for- 
mer policies, the freight so lost would be covered by 
the present policy. ' * « . 


and Othare 

V. 

Rtax. 


Lord ELUFNBOROUGR.T-This policy wife in con- 
tinuation ot the former, according to the subject 
matter expressed in it, and that W'as the freight of 
the homeward cS.rgo, It Cannot cover this loss. 

A 

fiarroio and Park for the de|^ndant coijtended, 
that there was no inception of the risk on either po- 
licy. Witjj, respect to the fifst, the insured were to 
recover if the ship d^d not load by any net of the 
Rn’ssiaij government. In order to establish a loss 
by the risk thus insured against, it must be shewn 
‘ ' I i 3 'v- that 
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^ BrLr. 
and OLiicrs 


T>i r r 


that the ship was in a condition to load a cargo, and 
that she was preiciited from loading it by the act of 
the Russian government; but in fact, she was not suf- 
fered to vnload her outivard cargo^ so tliat she was 
never in the concjition in \vliicli the loss insured 
against could attach. 


Lord ETaBENBOHomtM^ It was the act of the Rus- 
sian government which pixnenttd her unloading Iht 
outw ard cargo, and which, by that wuawA‘,K^fleciuaUj 
prevented her from loading her liomeward cargo. 

With respect totho^ecoud policy, they conlended, 
that the ship was never in good safety at Riga, for 
tJjat at the instant of her arrival her papers were sent 
to Potersburgb, and she w as placed in a state of re- 
straint which terminated in her total loss. 'Phe cir- 
cumstance therefore which occasion,i*d Ijcr total loss 
liHving taken 'place concurrently^ witli her arrival 
^ when tliis policy was to attach, it must be consi- 
dered as a loss not within the sco])e of this polic}. 
Besides, Uiis incipient loss took place before tlte ter- 
ininatioii of the insurances' on iho outicard voyage ; 
for they did not cease till the ship had Ojoored in 
safety 24 hours, which in this case she eaiinol he 
said to have donc% and therefore the policy 011 the 
homcivard T0jQge]i||^d not begun to operate. 

■Lord EiiixNBORouGk. — The safetj rc^^^red to 
give a good coionieueeraeut to jhe risk on the ship, 

. ‘‘is a physical safety from the perils ensured qgainst, 
and not a freedom from political danger. X think 

this 


A 
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tliis ship Avub i« ‘.iift'l) at B i^a, within the meanings of 

thib in'5iirai)«‘<-. ^ * v— -y— .-j 

i iLt, 

. , ... anil Others 

On the ‘illth May, the day after the ship s arrival at v. 

Kig’d, the consignees of th<" cargo ijiere, UiU, 

Jacobi and Co, v,votc a letter to the plain tifts, which 

A\as rertued hj tlieni in Loudon the 27th .July, in 

which thoA ‘-aiil, “that the order lately received thenv 

to send the napi ixot'^H vts.sels tliat shouhl arrive to ‘'‘‘“■.'■latmi'ibia 

I-* 1 1 / , 17 «it order tor 

1 ctersimrgli had produced a great sensalwtt ou at- « ndin- tiu- p> 
count of the detention which it would occasion of iirmi/ot !'ut 
the xisscls; that the Hi tag Sun must s/uue the same Crl-lViUpin. 
fate; lliat Iht papers had been seat to Peter^buvgh ; f,.tsu,‘oir.‘,mw 
aiul thit tJi tiu'j beu/td a fuvomahic result, ilie^ |upu’''i‘rm * 
^hnutddeleniuloaauit hei orpripanni>areturncarf! 0 .'' '“'p " 'I'lia 
I his [cUer wHtf’not shew n,to the underwriters; but ui^oii o.k- 
the broker w hoeflfectcd the msuraiice, stated the ship S iipRiMog uinsl- 
jiapcrs were scat to Petcisburgh lor examination. t'law I'lf'kr 

* • ^ safuj. Iti'slct 

LVj row contended, that the non-production of this mIihuT, ii“io'ti« 
lett.T to tiic underwriters w as a material couceaU^ent, ""p"', "" 
inashiucJi as it expressed a much gnater degree of 
danger to the sliip and cargo than the simple com- ,,'1 
municatioii made by the broker, and a danger wliich Jieuf 

. , . , ,7 th-it totJVo'if' 

III fact tcriinuateil lu her total loss. . 7v<isj<.i vm md 

OU the iciound 

* , oi couccalmeut 

liOrd JilLLCNBOUoueii. — The assuivd are only io‘iio lUTi-crm 

. nmiiufifu lot 

boluid to couiiuunicate factN. The broker did com- the k-kci. 
mumcatc the fact of the ship’s papers being seat to 
Petorsbuf^i for examination. He was not bound 10 
communicate tlie i^ensations and appreliensioiis 
which fact produced at Uigu. 


Verdict 



casls-m sibi mc^s. 


4m , 


1810 * 

tJlLC 

^nd Oiii(?r$ 

V. 

Bitu 


Verdict for the PhiiuffJ, excludittg the freight on 
the aecoiiil policy.*' 

Tn the eiibuiiig tern., n motion was made for a newt ‘ 
trial Oil the part (Jtf the dcfoiidtint. * 1 


The OokH wore t-icnrly of opinion, that the con? 
tingoncy had happi oed w hich was mentioned in the 
first policy, and that the .ship had bten in good safety 
at Riga witliiu the mcauiug of the second: but they 
granted a rule to shew cause on the ground of the 
coiKCHliutut. — Cause, however, being shewn in Hi- 
lary Term, the judges all agreed, that it was suffi- 
cient for the brokeif^to state the fact of the papei s of 
rtie lliiing Sun being sent to Petersbuigh, and the 

rule for a new trial was discharged.^ 

* 

The Attorney General and J. Warren for the 
plaintiff. _ , ' 

Garrow, Park and Carr for the Defendant. 


[Attomtesy Wadtaim^^xA Gregg ^ €<;•] 


^OYCE and another, v, WAEBirKTON. 

action for pot accepting a quantity 
bjdbiuotn. of deals purchased by the defendiiut from the 

aitiottbyihe pluiiluff, to 1)0 paid bit bill ol 4 montjis, 

yendor agaiitst * ^ ^ 

<he puichaser far 

not giviijji' d bill accordingl), mternt Wrill be dlloned froip the time the bilL tf glyen, Vould have 
due^ 'iviietiicr the deh uduut ims, oi ho;^ apu accepted the goodff* 

The 
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The breach of coutraet ou the part of the defen- 
dant was clearly proved; and the oply question w’as, 
whether the defendant should be allowed interest on 
the amount of the stipulated price from the time the 
bill, if ^en, would have becoined^e. 


1810. 


Boyce 
and another 


V* 

WAUBUKTOIf. 


Lord EI,LE^ BOROUGH was of opinion, that interest 
should be allowed, and directed it to he added to 
the damages. ^ 


In the ensuing term, a rule was applied for to set 
aside the verdict on this ground, or to reduce the da- 
mages to the mnount of the price of the deals ; and it 
was argueil, that if interest could, be allowed where 
there was no promise to pay it, nor any written se-^ 
curily, still that this was different from the case of 
refusing to pay for goods after accepting them, as the 
Vi‘udur had still the goods in his hands, and the 
purchaser could not be supposed to have made any 
profit by them. Bfit * 0^ 


— Tlic Court said, that in either way the v endor 
was deprived of the use of money to which he was 
entitled oua certain day; and that as interest would 
have been allowed had the bill been given but not 
paid, it would be unjust and absurd to withhold in- 
terest where the purejiaser had from the beginning 
broken every part of his contract. ' * 

Rule to shew cause refused. 


'^fhsAtto^y General and 3tarryat for the plaintiff. 
Gjarroio and Lawesfiov the defendant. 

, j 


fitfc Porter®. PfUgrare, 373. MarBhaliv.Poolo, 13 East, 98. 

. . Mac- 
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CASES AT NISI 


Tbttrsddv* 
August 'i. 

If a ship H char- 
tered fur a parti- 
cular voyage, 
and put up as a 
j^eneial ship by 
the charterer, it 
is not enough 
to make the 
oWiicn liable 
for the iioQ-de- 
llvery of goods, 
to shew that 
the> were pul 
oil board* he ship 
to be carried in 
this voyage, un- 
less it be proved 
tluit they were 
received on board 
hy some poison 
appointed or au- 
tuoii^cd hy^tbt 
tewncra. 


Mackenzie v. Rowe and othoiN. 

A CTION foi* the iion-delivery of fifty casks of 
oats, &hipp(‘«l ou hoard Ww yraj'<il^ar, to be 

carried from London to Surinam, ' 

( * 

The facts relied upon bylheplaintifl' were, llial tlic 
defendants were registered owners of the ship in 
question ; that the oats had been put on l)t.>ar<] her 
in the port of London, for tliepuiiiose of being eai 
Hed to Surinam, to which place she was then bound ; 
and that afterwards^ tlie ship not being- able to liiake 
Demarara, the captain sold the oats c’-aetly under 
the same circumslanees as are mentioned in Tan 
Omeron v. Doicicic, ante 42, where it w.is held lliat 
the captain had no implied authority to do so. 

But there was no evidence tluipt the oats had been 
received onboard the ship by any jitrson appointc»l 
by the defendants ; and it was j)h)\ed that they had 
chartered her for this voyage to Surinam, to a per- 
j} 0 \*of the name of J)e Hear, wholaul put her up arf 
a general ship. 

Lord Eelenboeoogii In Id thai the registered own- 
ers of the ship were not, under these cireuinshuic(‘s, 
liable for the non-delivery of tl}.eoats, and dir<‘ctc(la 
nonsuit. 

The Attorney General and Taddy for the jilaiutitF. 

C 

Park and Littlcdale for the DefendfhtiL 


Vule Parish v. Crawford, ’Sira. 1251. Vallejo v. 'VVhcolcrj 
Cowp. ] Itichv, CoC) Cow p. CSC. Fra<c( <>. ^jiarsli 

iloo- 
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Rodgers v. Forresters. 

$ 

npHIS vviis ati action of covenant on a eliaiter- 
party, whereby the plaiutiti' let to the tleteudant 
the ship 3Iargar€t to freight fora voyage frotn Lott- 
doH to Oporto and back, to bring home a cargo of 
vMiie.and the plaintiff agreed, that thesaid freighter 
“ should be allowed the usual and eustoniary time 
“ to unload the sait^op or vessel, at her port of 
“ diseharge. 

The declaration stated, that the ship arrived in 
the poit of l.dndon, her port of discharge, ou the 
‘iOtli of August 1809, and tluit the usual and custo- 
mary tune to unload the said ship amounted to se- 
ll n daj^ fioin thence next following; bj means 
whereof it was the duty of the said freighter to un- 
load tin* said cargo of and from the ‘•aid ship in sut li 
usual and eustonihry time as afoiesaid,; but that 
111 wliolly omitted so to do, and ki'pt and detained 
tile said ship, with the said cargo on hoaul thi-reof, 
forly-nme days over and above the said usual and’ 
(ustomary time allowed fcr unloading tlm same 
within the port of London aforesaid ; — w In rehy the 
plaintiff, during all that time, lost and was depiivod 
of the use and profit gf the said ship. 

Theil/flr^«ref actual lyent erf d the London Docks 
witli her homeward cargo on the 25th of August, 
and was reported the followiug'day. On the 81st ol 
the same month, the wpies were bonded by the tle- 
fendaht, aipl he was ready to Jiave received tln.ni, il 
they could have been unloaded. But on m < ount of 

. tin 


Tiie‘;(lay, 

Jul) 31. 

If the freighter 
a •'hip em- 
ploy ( d to bnog 
a (arg<j vf yuae 
ipto the port of 

to unlotid her m 
t/fe Mutil attd 

na/vtnury time al 
hii port of ili6- 
charge, hois 
not liable for the 
tleirrmon ot the 
fchip m the I Ol - 
don UocKs 
lb tilt re uii1oa(k*«l 
in lit I turn into 
the 1)01 (iid 

M dliilOUfeCb, 
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KoBGLUjr 

Vf 

Vetttstzu. 


CASES AT NISI PRILS. 

tlitf orowtlcii state of the London Docks tliis tiine„ 
til© i>bip ( oulfl npt ijct a birth till the 20tk<3ijf Octofc^, 
and Wci!» not fully discharged till the *^2^tli of that 
mouth. If the duties had beeiymm^iliately paid 
upon the wines/* they might have bjeen landed in a 
much fc^orter tune ; but the superintemlant of tire 
London Docks said, Ij© had never since the bonding 
system was introduced, known a cargo of wipes 
brought by a sbip so ‘larger tl.i Margaret landed 
*and delivered ; such cargo had always been bonded. 

The Attorney General contended, on the autlio- 
rityof ltandaU\. Lynch, ante 35'^., that thi lieightor 
was liable for the detention of the shij) m tin Dotks 
beyond the time when she might have been <hs- 
charged, had the duties been munediately paitl, 

Jjord Euxmiorouo'h. In that case, aspe<*iiicp#?’ 
riod of forty da^s was fixed by the charter-party ^ 
loading and unloading the cargo*. Here, the stiimUfe)- 
tion is, that the freighter shall be allowed, the nsmi 
tin'l cuelomaiy tune to unload the ship inlur po^of 
dischaige. V\ hat is tlie nsgal and customary time 
for a ship to unload i4 Cargo of wines in the port of 
London? Accordingto the evidence, — whentheship 
gets a birth by rotation, and thg wines can be dis- 
charged into the bonded walehouses. The wipes 
might have been lauded sooner, by an iinmediato 
payment of tin* duties ; but sinfce the bonding system . 
was introduced, this ’has ceased to be dje usiftil ami 
customary mode of unloading such a cargo. 1 am 
therefore of o}>iiuon, that the defendant has not broken 
the implied covenant, arising from the terms of the 
13 charter- 
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< harUr-party, to iiuload the s>hip ia the usual and 
customary time for Uiat puipos<‘ at*her })ort of dis- 
charge, and that Imjji mtitled to a verdict. 

^ The Jury fmiud accordingly, 

The./4lt(>rHe^ General and Mariyal for the plaintiff. 

Topping and J. Jf^ai ren for the defendant. 


Vide Burrncbtrrc’. IloJgsoiij post 4SS. 


ScHOT.EY V. Ramsbottom aud others. 


defendanta are bankers, with whom the 
plaintiff kept cash. This wasauactiontorecoAer 
the balance of his dcconnt, and the oiilj question 
Mas, whether they were entitled to take credit for a 
sum of .‘lOOf. • «, , 

* 

On Wednesday the 20th*of September 1809, Ahe 
plaintiff being indebted to il/wsr.. Milicr and Co. 
drew a cheque in thejr favour in the following form; 


London, September 20th 1809. 
“ Messrs. Ramsbottom, Newman, Ramsbottom 
“ and Co. , 

“ Pay M^srs. Miller and Co. or bearer, three 
“ hundred and sixty six pounds.'* 

“ ' * “ Robert $choley.” 


1810. 



FonuimM^ 


Snturtlav, 

.Au^ubt K 

J f biokort! pay at 
(anr«lU(J ibegiMli 
diawn by uciw- 
tomei , under cir- 
cumsuimtsuliuli 
ou^ht to li m 
< Utd (hill '-uv' 
piijon aihl 4u> 
duced tbciii 
to HinkiMuqak- 
nes betore p^iy- 
iuf? It ; they cao- 
not t ike ci^ii 
fur the aiuotinU 


But 
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‘ 1810 . 

»y 

Sciiou r 
R.1MSB0T10M 

aud Othcib, 


But finding; that the sum A\as incoiTcct, he tore 
the cheque into four pieces, which he threw ft om 
him, and drew another cheque in the same form for 
3(J0/. The lattpr was presented for payment, aud 
paid by the delVi»da*nf.s the same day. 

On Monday the ioth of September, the first cheque 
Ajas likewise present od for payineii^bya ptrsoa tut- . 
known. The four pieces iilTo wlucli it liad been torn j 
'Averelhen neatlypasted tog'i'ther upon anotherslip o£l 
paper ; but the rents Avere quite visible, and the 
of the cheque was soiled and dirty. Thedefcndiii^ 
citrk paid it, hoAvever, Avithout making any irupiiries. 

Lord EnLrNBOUOUGH was of opinion, that under 
these circumstances, bankers Avcre not justified in 
paying a cheque ; and the jury fimnd a verdict for the 

plaintiff for 3(jGf. , 

. « 

Gurrow and Laiccs for the plaintiff. 

Vark for the defendants. ^ 


Bankers cannot charge 
vpo7% iniere?iy without an oxprcos 
contract for that pu I pose. '' 
JDazves and others v. Pinner ^ 
Sittings after M. X. 1810. 

Action b}r bankers for nui^nej, 
which the defendant had .it dif« 
ferent times oveudiawn. In mak- 


ing up the accounlj the balance 
was St nick by the plaintiffs at 
stated times, and Interest #cti 
charged upon the suras found to 
be due. — But Lord Kltlnbo- 
ftouGii would only allow simple 
interes t upon thtc^ums advanced. 


COURT 
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ADJOURNED SITTINOS IN LONDON. 


Auituoe V . Bkneditto. 


Tuesday, 
Jul> SU 


r:Mis<‘ calh fl in its rcguliir order on a 
fornin- <1ii' , - • 


S/tfij/Iurd, ant, oUscrvoil, tiiat neithor the 
pluaitiH 's iittuitn y nor ^\itne>ses More proM>nt ; but 
if 1)0 Mil's |•(^•n^<lr, aooording to tlio praotioo of the 
court, situuli'd as lie was, Ji<> would withdraw the 
ri'oovd : J Ic had hi on rot.iim d in tlu' cause, hut no 
hrief had ludi dclucrcd to him, nor had he any in- 
s'.i uciions. • 


Couscl, al* 
though retained 
f<n the plaintitr^ 

( aiinot AMthdraw 
the 11 cord till a 
biiet lb delivered. 


Lens, set j( ant, said, that Iu‘ was ready on the part 
of (he defendant, who was in custody; and insisted 
ll-at undt r thise eircumstances, the record could 
not he \\ithdraMU, and the plaintiff must be iiihi- 
s liteil. 


L-vw Rr\(; \\, J. was of opinion, tliat without a brief 
hi ing deli\ered, counsel had no authority to with- 
ilraw the record; and 'directed a nonsuit to be en- 
tiled, unless a brief had been previously left at 
chambers. 

I^ens nowfuovcd, on the ground that no brief had 
bi en rtolcft, that the noiisuit should hi' absolute, and 
that the defendant should be discharged out of cus- 
tody. 

Sir 



liio. 



Akotbol 


V* 

DITTO* 


CASES AT NISI PRIUS, 

Sir James ManSfiei.d, C. J. — I thhilc a cdiinsel 
can onlyspoak ol art ni arausrfrom hius^ef. HoMt 
else is he to know any tiling of die matter? He can- 
not be expected to carry his retainer book alc^ng^with 
linn, and that woiihhonlj inform him that when the 
cause was tried he Mas lO be for die plaintitf or for 
the <h fend.mt. If then has bei ii a practice of allow- 
ing die K'cord to lie u''’ulia\vii mid* r sinnh'r cir- 
rumslaiieis, it niiisi ha\i, m iiislaiires where no 
opposition nas iiiaih- T ha\e etteii said, I would 
listen to no application till In lefs were delivered. — 
And I am snr<‘ that "his rule is most ’for the advan- 
tage both of the pailies ,aid ot the profession. Let 
the nonsuit stainl ; but you must proceed to dis- 
charge the defendant by summons in the usual way. 


FridBv, 
August 3. 


DrPMr.s-ii.K V. Hoi)oso\, 


If b> ibebill of 
ladinguf a cargo 
of brandy 
brought into the 



no time ustipu- Thc deieuaaii< was oon‘>ignec of a cargo of brandy 
which It shall be brought from ( '/larente to London by the ship A<Aa/»a, 

unloaded, the ^ 


implied contiatt v.* , 

oil tlie put of ihetousignec, is to discharge the ship in the u^u il and tustoinar} time foi unloading 
such a cargo ~t>)iith is the time vvitiuu which the bnudicst in l\ uiloaded in the IJorlo info the 
Yionded warehouses.. Therefore, the consignee not, unde? these c irramstanrea, liable to make com« 
pensation to the owner of tin. ship, in the inturc ot chmuiiige, for any delay occdaioned by the 
crowded sdate of the London Docks, although the c.argo might have been Uodeditooneri if the duties 
had begn uomediately paid. 

of 
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of Avhich the plaintiff was muster. In the bill of 18 * 0 . 
lading, there was no blipiilation whatever for demur- 
rage, or for unloading the brandy in any particular 
time. Ho0ajttjr, 

The ship entered the London *’< ■ on the ff)th 
of AugUht lyOO ; bill .ih (he do< ks \vt * eMieiiiely 
crow'ded, and llie br.M.iin"' \u re to be Oondid she 
was not able to l)Pi;t'u ' > uinoad till the 1 llli of Oc- 
tober, and did not di'icluM^i* the whole ot htr i ar<:^) 
till the IJHh of the sann nionth, luakitie a pi liod of 
dS days from the tune -.he entered. Supposing the 
brandies were to be fiondtd, Ih.- def« nilant was not 
guilt} of any wiJliil delay , but had the duty been 
[laid lumiediatel y, tin } might have been landed 
nineh sooner. It appeared .however, to be the iina- 
nable practice to bond cai'ioes o( ibis soil. Jilveu 
when the cargo is bonded, if (he Docks are not over 
crowded, 20 or 23 days areasufln lerd sjiaee of lime 
for unloading. — I'lie planiliif thnefoie insisted that 
he was ent’lled to a roi.'p'oisatiou m the nature 
of deuiniiage, from the time the ship might have 
been miloadid, t.ll she wa*'- tomphic!} tliscliaiged. 

But the case of Rod^ei » v . / 'on mler ( a ) being cued. 

• 

MANsriri.D, C. J. was of opimou that it could 
not be distinguished from die present. Here the 
law could only raise an implied promise to do what 
was there s^pulated for by an expre.^s covenant, viz. 


Voi.. 11. 


(fl) Ante, 48?, 

K k • 


discharge 
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1810. 



Burmestfr 

v> 

lIODUiOlt. 


difechargo the ship in the usual and customary timt 
for unloading such a cargo. That has been rightly 
held to be the time within which a ve.s.sel can be un- 
loaded, in her ^urn, into the bonded warehouses. 
Such time, has not been exceeded by the defendant. 
If the brandies w'erc to be bonded, they could not 
be unloaded sooner, and tlie defendant seems to 
have been as anxiou.'i to reeebpjjs the plamdfl' was 
to deliver them. 

Verdict for the defendant. 


Shepherd and Best, w'rjeants, for tin* plaintiff*. 
Bens, serjeanf, and Murryat, for the defendant. 


t 

Vide llaadall Lyacli^ untc 352. 


OXFORD 
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OXFORD CIRCUIT. 


Siomnpr 60 <ieor£^o liji 


VIONMOUm. 


CoR\M Lawrencf. J. 

Ji\ANS t\ Evvns. 

^ I TRESPASS for breaking and entori*n^ the pluin- 
tiff’s close, 111 the parish of Neupoit, iii the 
county of Momnoutli, and rattiii£»Mlo\\ii t lie Trees 
growing therein. Second count, tor taking and car- 
lying away the plaintiff 's frecji;, and converting tliein 
to the defernlant’s use. 

• 

It appeared that llie ireesj A\hich the defendant 
cut, grew in a piece of ground which the plaintiff oc- 
rupied as tenant for a term of years iindcn- one 
Hmvkms; Jbut that there is such parish as that 
dated in tlie declaration. 

«• 

Wigley for the plaintiff contended that although 
he failed on the first count, he might proceed on the 

K. jk 2 ‘second. 


ISlO. 



Tuc ‘•day 
August 14tfi» 

Tt nant tor joart 
cannot iiuiintaiu 
lif'.p dt hvnii, 

ftspoi folit f<»r 
tiinlx i cut down 
on till dt niiiicil 
pu imsti. 



OXFORO qaCUIT. 

second, as the tenant, even after the trees, were cnt 
down, had such a possession of them as to enable 
him to maintain trespass for taking them from the 
demised premises.** 

Lawrence J. — The plaintiff had no property or 
interest whatsoever in the trees after they were se- 
vered from the freehold. They^v'e then in the le- 
gal possession of the reversioner, and he alone could 
maintain trespass for the asportation. 

Plaintiff nonsuited. 

Wigley, for the plaintiff. 

Dauncey, for the defendant. 

. , ^ 

Vide Berry ▼. Heard, Palm, maintain <rover for it, because 
327. Cro. Car, 242. S. C, jpie interest of the lessee in the 
trhere it ivas decided after much timber remained no longer than 
consideration, that the landlord while it was growing on the land 
has such a possession of timber demised, and determined instantly 
cu t down daring the continuance upon the severance, 
of the lease as to enable him to 
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Bisse an^-others, Assignees of Stokes, a 

rupt, V. Rakvaja. ir* 


Tn^fidny. 

Au^t|H 


TN this case no notice had, been given under Sir 
S. Romilly’s Act, stat. 49 G. c. #31.; and the 
proceedings under the commission were produced 
and read m the usual way. The only evidence of 
the petitioning creditor’s del).t, was the deposition of 
ti»e petitioning creditor himself before the comtnis- 
fcioneis. 

Abbott objected that this was insufficient, as the 
petitioning creditor was not a competent witness to 
support the commission, and the statute only ren- 
dered the depositions of those adniissiblc in evidence 
who might previously have^beeii examined viva voce. 


In an adlonSy 
the a&tiiiiieed of 
bonkiwi, if ^ 
notice €e given 
muier 19 
c. Idl.tliAltthe 
validity Of the 
commusioli |« 
disputed, the 
petitioning ere* 
ditor’sdebt i« 
•ufiiciently 
proved by the 
deposition of tb# 
petitioning cre- 
ditor himself be* 
foie the coiQ^ 
misiioneri« 


liAWRENCE, J. If notice had been given, the plain- 
tiffs would have b^iiput upOn strict pr.oof of the pe- 
titioning creditor’s debt, and the petitioning creditor 
would not have been a good witnesss to prove ij^; but 
I conceive the object of the act of parliament to have 
been, to make the depositions, by whomsoever sworn, 
sufficient evidence of the trading, act of bankruptcy, 
and petitionitigc|’edi(or’s debt, unless notice be given 
that the validity of the commission is contested. 


The plaintiffs liad a verdict 
Tri^%iind Puller, for the plaintiffs. 

f 

Abbott, for the defendant. 

■» 

Kk3 HEREFORD 
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OXFORD CIRCUIT 


IlLRJ-^ORa 


CouAM Ll Blanc, .T, 


IIlx V Earuislvm) 

ThurHla^, • 

August loth, 1 i *11 

was an indirtnient a^ain^t tlio parish rd 

If to an iiiiiiri- lof iio< ropaii inc a hiffliwav. PIoa 

itient tor not r«-- , , , /» » i ‘ i i 

pdirinsahi,;hfldy by tlio toAMisliij) ol liiolon 111 th«" vaiil j>arisl), that 
tluTt' art' tliri't' tonnvh'jis Mitlmi tlie parish, vi/. 
ii'rVB'i'iHiT,’ J^nt'disland, liiirlon, and Ilnrdmche ; tliat each 
tliepi'rtVM towuship luis froui tuiic iinmcnioml hcparatelyiv- 
tiut.rtchof iiic pain (I tlic hn'h\va>s ^\Jthm its bounds and tliat tlie 

tliKi ttnuislnps • / . 

hii>hcvay in tjiitstion is m the township of iiV/chs- 
/fo/d. — Tuucise of the cii'>toin to rc|)air scjiaratelj . 


On tlie part of the prost cution tht're were gi\cn in 

parish of 

lun ihsldud for not n pdlrin^ hij^hUajs in the town- 


Ji is iiniiK inori- 

allN i< p )ii< (1 itii 
otMiht Itvt l>S 

fei p iiatt t> , the 
It f unis o^ iriilu t- 
int lit 1,:; 11 si thi 
ji It isli nnilh , 

I'V"' ( iidtiue seveial iiulictiiu ids ai>ainst the 

s iiuitt ^ 

iM V tml B, 

wilh^tiur I pic 1*1 • IT I » # ' r 

airuft^iuH , ii d i^hij) (}J har(ltbf(utd aiul mi toiviuhip oj llarditicke, 
upon, 111 puma to which tlie s*eiieial plea of not guilty liad heeti 
[not "tin pliadtd, and onv^lu( h the paiishliad been convicted. 

ciistoni toi t 1C It 

t ownsiiip toiep iir , " 

s«.p,t itel) , hut Oil the othi'r side they ofimnl tobiliew, that <heia- 

<\ ult I ( e u ill he . ri /» 1 I 

idmittf 1 that liabitcuits ot Jiurtoii were not aware ot w se })lcas 

th< H pit i*' ot 
guillQw 01 1 pU nd- 

ed b) luhabitanuof A nnd B w ilhout the piivit} of Lhe iiibabitaiits of C. 

* being 
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being pleaded ; but the Counsel for the prosecution 
insisted that these records wore conclusive evidence 
of a joint obligation to repair being upon the whole 
parish. 

Le Blanc, J.— The records pr/wa disprove 

the custom alleged ; but 1 will admit evidence that 
the pleas of not guilty were pleaded only by the 
Inhabitants of the townships of JEardisland or Hard- 
u'icke. They would have an interest upon these ot- 
casioris to throw the burthen upon the parish at 
large, and the. rights of the township of Burton can- 
not be aflected by M'hat they exclusively did. 

Such evidence was given in respect to each of the 
indictments put in ; but the custom was negatived 
on other grounds,* and the Jury found a verdict of 
Guilty. 

Peake for the prosecution. 

Puller an(J Clive for the township of Burton, 
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Hex v * 

I AND. 
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CASES 



CASES 


ARGUED AND DECIDED AT 

NISI PHIUS 

IN K. B. 

Al the Siftings in and after Michaelmas Tenrn, 
61 (tEOEGE III. 


FJRSr SITTINGS IN TERM AT’ WESTMINSTER. 


1810. 

v’"'—' 

Monday 

Kovcmber ICth, 

In an action or) 
ariattorne^Miill^ 
It 18 Mitbf lent to 
give in evidence 
njudge'soidei to 
lav til** the 
detendaut's »ii- 
dertakm^ to pay 
tvhai should ap- 
pear to be due, 
and the master^fi 
allocatur there* 
upon* 


Lee, Gent. One, &c. v, Jones. 

A ction on au Attorney’s bill. 

Park, for the plaiqtiff, contented himself with put- 
tiii" in an order of Mr. Justice Grose, for referring 
the bill to be taxed by the Master, the defendant’s | 
undertaking to pay v'bat should appear to be due, 
and the master's allocatur theveupon fol the sum 
2041. 


E. Lawes objected that this was insufficient. 


I^ord 
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Lord Ellenborouoh. — The undertaking admits 
the retainer, and binds the Defendant to pay the 
sum which the master shall find to be due. 

The plaintiff had a ,verdict,on Ihe above evidence. 


1810. 

y 

Lek, Gemt. 
0ii^4(C. " 

f). 

JoHEt. 


Park and — — , for the plaintiff. 


E. Lawes, fot the Defendant. 

[Attomtes, Lee and CoUingwoodtJ 


Where it is material for the 
defendant to shew that the ac^ 
tion was commenced earlier than 
it appears to hare been by the 
NisiPrius record, the declaration 

ft 

delivered by the PlaiptifT is ad- 
missible evidence.' 

Harris v. Orme^ Sitings after 
Easter Term, 49 G. Ill- 

1q an action for goods sold and 
delivered, a question arose whe- 
ther the action as to part of the 


igoods bad not been commonced 
before the credit expired, which 
was not till April last. The re- 
cord was entitled generally of 
Easter Term. To prove tliat the 
action had been commenced 
too soon, the declaration deliver- 
ed by the plaintiff to the defen- 
dant in Hilary Term w^as offered 
in evidence, and held by Lord 
Ellenboroooh to be aRlmissiblo 
for that purpose. , 


SITTINGS 
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CASES AT NISI PRIUS. 


SECOND SITTINGS IN TERM AT WESTMINSTER. 


Safordav, 
J^qveinher lltb. 


NiChOLLS r. Bowes. 


In «nin action 
a^^ainst the maker 
of n promissory 
note expressed to 

iMrtuuiar p*ace, fcudant in the following form : 

there i:> no uecea- 


l’'|nniS was an action brought by tlic plaintiff a* 
indorsee of a promissory note tlraw'n by the de^ 


Sit y for proving 
that It was piev 
seoted th< rc for 
pa> KQeut. 


“ Londmi, Ist Fehrunri/ 1010. 

“ Two mouths after date, 1 promise to pay 100/, 
“ 1(» J. Lines, or order, at Messrs, iVuston, Manude, 
“ Ansic'i, and Tilsou’s, Bankers, Henrietta Street, 


“ C'o.< nt Gaiden, London, for \alue veeei\ed. 

‘ * “ T. Bones.” 


?'hf making and indorsing of the note being 
pr ired, Burrell, for the defendant insisted that the 
plaintiff was bound to show that the note was pre- 
sented at the banking house "where it was made 
payable. He rehod chiefly upon Ambrose v. 
wood, 2 Truni. 01, were the Court of C. P. i.s repre- 
sented to have held tha'c, if in an action gigainst the 
accv'ptorof a bill of exchange, , the declaration states 
that it was accepted, payable at a banking house, 
the oinis>ion to villege that it was presented there 

for 
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for pa} iiifiit is fatal on general demurrer. It folr 
lows, of course, that such pres^entnieut must be 
pioved at the trial ; and the present case is unich 
St longer, llu* place Avheie payiiient is to be de- 
iii.iinied, being in the body of the instrument, arid 
pait of the original contract between the parties, 

A gentleman, at the bar, A>ho had prepared the 
demurrer in Ambrose Jlopirood, stated that the 
action vas there brought against the d/’ntcer of the 
lull, not the acceptor, and that there was no allega- 
tion in the declaration, that thebUl had been {)res.euU d 
either at the place nhcre it Avas made payable, or to 
the acceptor pcisonally, so thutit did not appear that 
there had been any default upon his part, or that tin' 
liability of the drawer had tver attached. 

Lord Ellenborough, — I am clearly of opinion 
that in an action against the maker of R promissory 
note, the place where the instrument is made pa; - 
able isnierel) to be considered amemorandmn niheie 
payment may he demanded, and not a part of die 
contract. The niaktr of the note is liable c. ny 
Avheiv, and, as aganigt him, the bringing of the action 
is a sufficient demand. 

The counsel for the plaintiff said, they had, a AA'it- 
ness to prove that the notice was presented at the 
hankers thp day it became flue. 

Lord Ellen BOROWOU. — 1 am afraid to admit such 
evidence, Ipss doubts should arise as to its necessity. 
And in a case like this, the plaintiff is cc rtainly entitled 

tp 


1810. 

]VlCUOLL9 

V, 



900 


CASES AT NISI PIIIUS. 


1810. 

NiCHOMiS 

BowEi* 


to a verdict on proving the haad>writing of the ma- 
ker and indorser of the note. 

Verdict accordingly. 

t 

Nolan and Copley,' iox the plaintiff. 


Burrelly for the defendant. 


[AUornleSy J^j^ney and 


Lyon T. Sundius, 1 Campb. 423* Wjld^v. Rci)Dard&, ib* 426. «• 
bed Vide CoWoghsLtkr, Ayletf, post. 


Satardayf 
Ka^etober 17 th. 


Knapp v. Salsburv. 


for running against plaintiff’^ post 
which he was traielling along the 
nr.Xwfthlr"* highway, with a cart, aild killing one of the horses 
nire^vidJnce^ drawing the pOst-chaise, by the shafts of the cart. — 

the chtwscwpre 

Klfh road in op- The defence relied upon was, that the chaise and 
Ka'battterT’ the cart were travelling on the road m opposite di- 
ib™ burned rections, and that thfe collision between them took 
P^*of tte''* through the negligence^ of the plaintiff, or by 

EmiMhIr"irfT°* accident, and without anjr default op the part 
ieot. of the defendant. 


In tre*p9w fop 
ntonin;;; fth a 


rpilESPASS 

chaise, in 


Lord 
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Lord Ei^lenborough. — ^These facts ought to have 
bceji pleaded specially. The only*thing|o be tried 
under the plea of not guilty is, whether the defen* 
dant's cart struck the plaintiff’s chaise and killed 
his horse. That it did is now admitted ; and the in- 
tention of the defendant is immaterial. This is an 
action of trespass^ If what happened arose freon 
inevitable accident, or from the negligence of the 
plaintiff, to be sure the defendant is not liable; bu{ 
as he in fact did run against the chaise and kill the 
horse, he committed the acts stated in the declaration, 
and he ought to have put upon the record any justi- 
fication he may have had for domg so. The plea de- 
nying these acts must clearly be found against him. 

Verdict for the plaintiff. 

Park and Knapps for the plaintiff. 

Jervis, for the defendant. 


[ Attoroiesi dhM and 


Va* Milmaa v. Oolwsll} ante 57^ 
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Knafi* 

V, 

Sausvrt. 


TIRST 
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Tbursilny, 
November 1^9. 

Ana< tion may 
be iiuiinf<iiurd 
upon a torei^n 
judgment obtain* 
ed b> default, 
'which states that 
the defendant 
appeared b> at- 
toi lie y,- without 
proving that the 
attoi^ey men- 
tioned had autho- 
rity to appear, or 
Ctmt Ihedefon- 
claiit was livin^j 
within the jurib- 
diction of (he 
foreign Court- 


CASES AT NISI PIUUS> 


FIRST SITTINGS AFTER TERM AT WESI'MINSTER* 


Molonv, Esqnire, r. Gibbons. 

CTION on a judgment of the supreme court of 
the island of Jamaica. 

In the judgment, after the declaration, ^vhich was 
in assumpsit, there was the following entrj : 

t 

“ And tlie said J. Gibbons, by J. Fcrricr liis at- 
“ torney, cvmes and defends th6 wrong and injury 
“ when, &c. and sajs nothing in bar or preclusion 
“ of .the said action of the said J. Molony, when'by 
“ the said J. Gibbons remains therein undefended 
“ against the said J. Molony : Wherefore," &c, [in 
the common form.] 

Garrow for (he defendant insisted, as this w’as a 
judgment bj default, that the plaiiititf Avas bound to 
prove, that Ferrier was properly constituted the de- 
fendant’s attorney, or &t any rate, that the defendant 
himself, pending the original action, "vvas living 
within the jurisdiction of thb supreme court ; and 
he referred to Buchanan v, Ftvtker, 1 Caiiip. C3, 


JiOrd 
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Lord ELLtNBORouGH. — I will look to these fo- 
ri'iga judgments with great jealdusy ; Jbut I must 
give them credit for the facts which they specifically 
allege ; and I must presume in the*present case, that 
the Court saw Ferrier properly constituted attorney 
for the defendant. 

Verdict for the plaintiff. 


1810. 

' » 

Molony, 

i'iSCjuirc, 

V, 

GjBUOShs 


Park and Header for the jiluintiff. 


(ilarroti\ for the defendant. 


[l(turauS) Roi$ and SctheTsolt»‘\ 


tide Saddler r. Robini, 1 Campb. W3. Nall t. Odber, 
11 Last 118. 


Bl\(Kiian V. Doren. 


Tuc«;d<i}, 
Dcceiabt r Itb. 


A CTION against the defendant, as drawer of a ifihednwerof 
hill of exchange for 250/. dated Kingston, Ja- «ileD'’,nrpn-'*' 
maica, Ottober k 1009, on Messrs. Iluntei^and Co. 
in Loudon, at six moViths after sight. «he 

though he is m- 
dt bttii to tiu HI 
to 1 uiuik Jiii^’'er 
amount, in<Uht \, 
^vithotit *11'^ pnvi- 
1 }, h'ivo tj^ro- 
pijatio tht («i 

• in their hautl'i to 

ttiesatiifactior#of the debt; heisentitUd toootire of the dishonour of the bill for 
he might espeit under these circumstaucei that it would be "n erpted and paid* 

of 


The bill was refused acceptance. 

To excuse the sending of notice of the dishonour 


1.*! 
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of the bill to the defendant, the plainti/T called a clerk 
of the drawees’, who stated, that when it was pre- 
sented they had produce in their hands belonging to 
him to the amount of about 1500/. but that he owed 
them 10,000/. or 11,000/. and that they had appro- 
priated the effects in their hands to go in satisfaction 
of this debt. 

Lord Ellen BOROUGH. — If a man draws upon a 
house with whom he has no account, he knows that 
the bill will not be accepted, he can suffer no injury 
from want of notice of its dishonour,, and therefore 
he is not entitled to such notice. But the case is 
quite otherAvisc, where the drawer has a fluctuating 
balance in the hands of the drawee. There notice is 
peculiarly requisite. 'VYithout this, how can the 
drawer know that credit has been refused to him, 
and that his bill has been dishodpured ? It is said 
here, that the effects in the hands of the drawees were 
all appropriated to discharge their own debt ; but 
that 'ap[)ropriation should appear by writing, and 
the defendant should be a party to it. I wish that 
notice had ncA^er been dispensed with, and then we 
shonld not have been troubled Avith investigating 
accounts between drawer and drawee. I certainly 
AAill not relax tlie rule still farther, — which 1 should 
do, if I were to hold that notice was unnecessary in 
the present instance. , 

Plaintiff nonsuited. 

Park and Copley for the plaintiff. - ^ 


45 


JMllfVlale. 
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Ziittkdale, for the dcfendaiai. 

[ \ttonncs^ Stott «nd Denntiti*'} 


Kale Legga v. Thorpe, ’anfc 310 . 


1810. 

., 4 

Biackas 

V. 

Dottisr. 


Doo ex. tl. Knight v. Quigley. 

Tn^.TECTMENT to recover posaession of a hoose 
ill C(m\cay Street. 

It appeared that Knight who had ,a lease of this 
house, wished to underlet itj that wliile it remained 
empty, the defentkint had got into possessioiu of it 
without Knight's |^ivity, intending to take a leasO 
of it from him ; that some negociation'afterwards 
took place between the parties upon the subject ; 
but tliat they disagreed about the valuation of the* 
fixtures. ® 


Tu<*§ita>j 

D«C. 

If a mtia 
into possesion of 
a house to he letp 
« If hout the prU 
Tity of the laud* 
lord^ and they 
afterwards ente^ 
tntoanegociation 
for a lea!»e, but 
diifer upon the 
ttnns ; the land« 
lord may main- 
tain ejectment 
to recover pos^ 
session of the 
preinbcs»Y> ithout 
auy ootiee 
to (tuit. 


It w as objected on the part of the ^i|cfendaot, that 
a notice to quit wjs necessaiy under these circum- 
stances. * 

^ ' * 

Lord Ellenborough. — ^There is no evMen^e of 
any demise to the defendant, ,or of the rmtion of 
landlord amJ tenant ever having subsisted between 
him and the lessor ^||leplaintilF. ^ this was a te- 
nancy of any sort, itipis a tenancy at snflerance, and 
a notice to quit was unnecessary. 

\ OL. IT. L. 1 ' the 
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1810. 



JI< 1 t'A. d. 
K I t’. 

(^UltrLLi. 


Vt ((Inr«d.n, 

D( i ( I ii(t I >. 

I r -i innn w lilos 

n It tt M u it t wk- 
t » pio\ 'ke 
a t hulli .ifM , ^ 

it .Ijl, c . i u 

iltM I jJ< "t 
1 * n/'M 

H s t to 

.1 ] r I tilt 111 *1 

« il \ t t h 
<’ Imj HM "TV t 
till I , { 1 \vi ti’r 
r* n ht- m t 
itir till (4 ( III i in 

t II I I II it ' ;f 

'JuJal r. 


Tiif* lessor of ihe jilaiutiff Jiad a verdict 
Abb^it for tlie lessor of the Plaintiff. 
Park for tlie deftaidaut. 


[ \(*«ruie 5 , Scfl»r< and ir(f^^ntfr5.] 


Vule Right V. Ddwden, 3 Kasf, 260. Dcnn v. lUulins, 10 
East, 201. 


lli'A r. AVilliams. 

njnillS was an indictment forVendinc; a lihellons 
jelter, viith intent to provot '• a challenge. 

The letter hting sealed np Mas put 1)\ tlie defen* 
daiit into tlie two-penny post-office in Pork Shevt, 
lf'( '<tin!Jistcr, addressed to the jirosi'cntor in the city 
of London, h} uhoin it Mas there received. 

for the dt fondant confendt'd thal in this 
case tlioie was no< vidcnce of 'any ofli'itri' heingcoin- 
niitti d in the conntvof Niddlesco-, and that it Mas 
t|nit'‘ dii&reat from the printing of a libel, Mhich 
might be In ated as a misdcnii'amr eitht-r Mhere it 
was jninled, or in any of the [daces M'he‘ft* it Mas dis- 
pel"'! (1. This If tfcr had been seen by no mie in JMid- 
V but the dtfi ndant himself; it could lead to no 

breach 
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* ... 
brc-ach of the peace iu this county, and it was crimi- 
nal merely in relation to the proseciitor, who received 
it in London. 

Lord Ellenborovoh.' — Thwe was a sufficient 
publication in Middlesex, by putting the letter into 
the jiost-offico there, with intent that should be deli- 
vered to the proijecutor elsewhere. Had it never 
been delivered, the defeudaut’.s offence would hav^* 
licen the same. On trials for high treason, inter- 
cepted letters’ are received in evidence as overt acts 
of treason iu the county where they were written.* 


1810, 


Rex 


V. 

W1U.1AMS: 


'riie defendant was com icted. 


The Attorticy-Gciieral nni^Jlichai'dsm for the pro- 
secution. • 

Marryal, and FTtzgeraU for the defendant. 

fAttcimics, Seymour and Rolimem,"} 


. ride Ld, Preston’s Case, 4 St. Tr. 409. Gregg’s Cusc, Fost. 
21 9. Rex T. Stone, 6 T. 11. 527. 


L 1 2 


Rex 
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Thufvfnr, 
Dctember 6* 

On an indirt- 
uient foi per)ii|||: 
inananfe>ut i to a 
blit )n (Mi.inccry, 
it lb su the lent 
e>i(lenrc of the 
detc iidant liav lo^ 
sworn to the 
fiath ut the an* 
swer. to prove 
hi«i sijs^iitltuif to 
it, and the si^rn'i. 
tuie of the \Ic>^- 
tei III Chiucery 
betore \% hoiii it 
puiport^ to be 


Ili,\ V. Wm. Hi'nson. 

r 

flj ^IITS was an itidiotinrnt for perjury in an answer 
“**• lo a bill in chancery. • 

The answer purported p) be sworn before Jtufics 
fitanlry, E'-quire, a master in Cbancery. The Clerk 
who produced it, and j)ro\ed the hajul-wiiting of 
Master Stanlet/ said, he had no recolleetion of the 
oath bein^ administered to the defendant ; that the 
juiat was not in his }iand-writiiit>’ ; bnt that unless 
on very particular occasions, be is alwajs present 
when ausMcrs are^sworn, and that he liad very little 
douht that he did administer the oath lo the deft u- 
dant before Muiter Sltmleif in tl;e pn'M'iit instain e. 
The defendant’s han<l'Writin;E>' was also provtd; bnt 
it a[)pean‘d that the answ’<-r is alwa\.> si«ntd by the 
person wlio is to swear to it before the oath is ndmi- 
uUtered. 

I 

The Attorney General maintained, that the pension 
who wrote the jurat should be palled, and that tlie 
})roof of the oath was insatBeient. The defendant's 
signature was of no Consequence whatever, being at 
all eveiittlllBHved before the answer was sworn ; and 
nothing Remained butb presumption arising from the 
handwriting of the Mmter, ■^'^hich could not fix the 
defendant in a criminal case. ^ 


Lord 
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Lord ELiiFiNitoROUCH. — ■! must give credit to the isio. 
attestation of the Master. The oath appears to have ~v— ^ 

beenadnuaistered according to tlfe rcgdlar course of 
office. The defendant’s signature proves that he as Bu.sov. 
tlie person who exhibited the* answer, and 1 must '' 

take the signatn^ of the Master for proof tliat the 
person who did exhibit it was regitlarly sworn to tlje 
truth of its contents. If evidence of this sort wore 
not sufficient, it w'ould be impossible to prove any 
judicial proceedings (a). 


The indictment stated that a bill was filed in the miiutor (io*rj «,7 
High Court of Chancery, by one Tomp/iins, “ against wnnTtrime”* 
the said Wdham liensoti a^d UHOlher." In fact the 
bill was filc« I against 7ie«so«, oive Davies, and His Aagumtli^ 
Majesty's Attorney-fJeneral. Bensm had been a (the now iif- 

... . V . , , ... . . fcnclaiit) and a*. 

dealer m malt, and had become bankrupt. At that »««'•. inrarta 
time lie owed certain duties to government. An b'c and'm'tat 
extent was accordingly issued, under vv hich aill his alTieueSo^a^ 
proiierty was swept away. Tompkins, one of his 
creditors, filed this bill against him, Davies, his as- 
sigjpee, and the Attorney-general, alleging that the 
bankrupt before dns bankrupted had lodged the ti- 
tle deeds of certain hstates, for the purpose of pre- 
paring a mortgage, with Tompkins ; therefore, 

"had an equity against the crown as well the other 
creditors. . In that part of tli^ answer on which the 
perjury was assigned, the defendant swore tl^at he did 

■"* f — " ■ — 1 ■' - . 


(tf) Viik Rex V. Morris, Bui. N. P. 239. 

Ll 3 


not 
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1810 . not so deliver the deeds at the request of Tompkins, 
or for tin* purposf of preparing; a mortgage, but to 
5,^ convince him that he had j)roperty, and for no other 
BE.NS0.V. purpose whatsoever. 

f 

'^riie Attorney General, roritemled that the* suit in 
chancery was misdescribed. His Majesty's Attoi- 
ney-general was a most mat(*rial party toit, and ought 
to have been nanied as one of the defendants. 

Lord ELLCMiORounu. — In point of fact tlie bill 
was tiled against Henson and another, although there 
was still a third defendant. The question was ma- 
terial, as b<*tween Tompkins and Henson, and it would 
have been quite enough to have stated that the Bill 
was filed against tin* latter. 1 do not think it any 
material variance that the bill is aHeged to have l)<*en 
fded against him and another. T^he statute render- 
ing it sufficient to set out such proceedings accordinir 
to their substance and elFeet (a), would be entirely 
defeased if these subtleties were to prevail. I am of 
opinion that the indictment in this respect is well 
proved. 

The defendautwas acquitted on, the nit 1 its. 

Park and Abbott for the plaintifT. 

Altorney^Gencral and Dumpier, for the defen- 
dant. '■ 

[Altornu*S| P^armt ant* 


(a) 2J Geo. 2. c. tl. % I. 


Du Bosi' 
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Du Bost r. Beruspord. 


IVsdav, 
Dec. C. 


rpHESPASS for cutting aiuj destroj-ing a pi'^+uro 
of great value, which the plaintift' liatl jml)lici 3 
exhibited ; per quod lie had not onlj !(<''t the p'ctu>’o, 
but the profits he wpuiu have derived truio Uic exhi- 
bition. 

Plea, not guilty > 

It appeared that the plaintiff is an artist of coiu-.i- 
derable eminence, but that the picture in question, 
entitled La Belle et la Bite, or “ Beauty and tne 
Beast,” was a scandalous libel upon a genlleinan of 
fashion and his lady, who was the sister of the de- 
fendant. It was exhibited in a house in Pall-Mall 
for money, and great crowds went daily to i^ee it, tdl 
the defendant one morning cut it in pieces, tsome of 
the witueoses estimated it at several hundred pounds. 


I t SH foi tU 

uft a 1 ic* 

1 Pt i 
( Udd, iliJt 
s( . .id ill u libel 
u, LP Ip ualb, 
and that ito 
pul .1(1 ( xliibit 
cd, hi i«t It to 
pii't ( s b' ivay of 
all III 1 imi- 

S !l'( * ? 

lilt (n»ncr tf 
surji a Iibd 
jjuMure (1 

lit iiKisf (11 1 V en- 
tlt’ *d to H ( 0>(‘f 
tbc Tdlui* of the 
paint an(i canvas. 
Inch foiincd iU 
(Oinppiient 
pAi tv. 


The plaintiff’s counsel insisted on the one hand, 
that he was entitled to the full value of the picture, 
together with compensation for the loss of the exhi- 
bition; while it was contended on the other, that the 
exhibition was a public nuisance, which every one 
had a right to abate by destroying the picture. 


Lord Ellenborough, The only plea tipon the re- 
cord being‘*the general i,s.sueof not guilty, it is unne- 
cessary to consider, whether the destruction of this 
pieture rftight or might not have been justified. 'I’he 
material question is, a% to the value to be set upon the 
L 1 4 ' articlu 



«1S 


CASUS AT NISI PRIUS. 


1810. 



S)v lioST 


V, 


article destroyed. If it was a libel upon the per- 
sous introduced iKto it, the law cannot consider it 
valuable as a picture, Upon an application to the 
Lord Chancellor, he would have* gi’anted an in- 
junction a^inSt its exhibition, and the plaintiff was^ 
both civilly and criniinally liable for having exhibited 
it. The Jury, therefore, in assessing the damages, 
must not consider this as a work of art, but must 
award the plaintiff merely the value of the canvas 
aiid paint which formed its component parts. 


Verdict for the plaintiff. Damages 5/. * 


In the course of the trial, Cord Ei.LENtfORouoH 
held upon argument, that tin’ declarations of the 
spectators, white they looked at the picture in the 
exhibition room, w'ere evidence tb shew that the 
figures pourtrayed wete meant to/epresent the de- 
fendant’s sister and brother-in-law. 


Marryaty and Gaselee, for the plaintiff. 

The Attorney-General, Pa^k, and Brougham, for 
the defendant. 


(Attomtfs, Pitckir and 


l^ideVotefi v. Joncs^ 4 Esp. recover ^alue 6f obscene or^ 
N. P. Cas. 97. in which it was libellous prints sold by thePla|n« 
held by Laivrence J. that an tiflf tOtthe Defendant, 
action cannot bo omintained to 



MICHAELMAS TERM, 51 GEORGE ^L SU 

* 


Rex V . Gardner,. 


Friday, 
Dtcembcr T, 


ri^IIIS was au action against the major-comman. 

dant of the 2d battalion of Carmaertken Vo- 
lunteers, for cliarging an<il rejceiving pay from go- 
vernment for a greater number of men than had 
mustered in his corps within certain periods men- 
tioned in liis returns to the war-office. , 

^ ¥ 

'To prove that he was commandant of tliis corps 
as averred in the information, the counsel for the 
crown at fir'^t put m the London Gazette, in w'liich 
hib appointment was officialjy notified. 


London 
eefte m not 
evidence of the 
iiiilitaryap|»oint- 
menth tberejii 
notificil ; but at 
the trial ol 
an informal ton 
agaimt an ofliccir 
in the arniY tor 
false Tuubter-^ it 
IS suificient to 
|)rove that be 
acted ID the chaa 
lac ter meiitioocd 
in the infor- 
niation, without 
proving Ills 
rommi«>sioii from 
the Kiii^. 


Scarlett for the defendant objected that fhis was 
insufficient, and that they Avere bound to prove the 
appointment, either by producing the defendant’s 
commission signed by tlfe King, or by shewing. that 
notice had been given to the defendant to produce it, 
and then offeiing secondary evidence of its contents. 


Lord Ellen borough. I cannot think the Gazetle 
is evidence for the<puvpose for which it is adduced; 
but it will be enough to prove that the defendant 
has acted as Major-Commandant of this corps, 
without adducing dipfct evidet^ce of his appointment 
by tlie King. 

« 

Tlie faot of his having acted in this capacity ap- 
peared from the returns themselves, in which he de- 

• ^ scribed 
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V. 

Gakomcr. 


scribed biiuself as Major-Commandant of the corps; 
and the case beidg fully substantiated in other re- 
spects, he was found guilty. 

The Attorney-General, Park, Abbott, and Jli- 
chardson for the Croton. 


Scarlett and Adolphus for the defendant, 

[AttornifJi LUchJt&ld and Ilodgsoru] 


yule Rex y# 5 T, R» 436.* 


ADJOURNED 
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ADJOURNED SITTINGS IN LONDON. 


Everett r. Collin<j. 

£)*.<«. iuLm ji 




Ts Ji Y had and received, to recover the sain 
of 170/.’ 


The plaintilFliad omploj'cd the defendant, who is 
a salesman in Smithtield market, to sell some rattle 
for liiin, and on the l>5th of*June last his sou went to 
receive the nioaey. The defendant rarrk'd the j oun^ 
man with him to 3ltngay, Notl aud 6'o. who acted as 
book-keepers and snb-a^ents for him an<I a number 
of other salesmen, and d«'sire«l(heni lo make Oiit the 
plaintiff’s account. ’Fhe account shewed that thesum 
of 171/. 5.V. Orf. was due ,to tlje plaintiff. /)//;/««//, 
iVoIt and Co. thenofit red to paylln* plaintin'’.>'sunin 
Bank of England notes, but he said a cheque would 
suit him better for thv 170/. Accordins’ly they paid 
him 1/. 5s. 6d. in cash, and gave him a cheque tor 1 70/. 
upon Smith, Payw, and Smith, bankers in the city. 
The cheque was carMcd imuie/ljately to the bankers 
and dishonoured. Variousother cheques of Miugai/, 
Nott and Co. w'ercdislionouredthesumeday.asthey 
had greaflyoverdrawn their account; but they conti- 
nued to pay at their inter till four o'clock, when 

* they 


II a 

orteml in 

p^}innu Im 

Of a 

rllCiJlK* tl{K>fl A 

ltdnkti 

oi fiitf 

jirt ft I*. (^K» 1 i»t# 
♦ei ; tifisdof-t, 
iK>t ^U'-char^v (tu? 

It ilio 
(hitjtu isdH* 
lionoiiriO ; A* 
tht‘ 

faik with 
atMlaiKi 4 r ltj»- 
IjI .kl If I ^ 

liatxistoa 

aiUflUlUf. 
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they finally stopped, \»itli .i balance of the defendant's 
111 their hands, larger than the sum in question. 

^ k t 

Ptirk conteudqd, that the loss ought to fall upon 
the plaintifi', as he >hdd had an ofier to be paid in 
Bank of England notes, and by his refusing that of- 
fer, the defendant had lost the 170/. m the hands of 
Mm^ay, Nott and 6'o. The plaiotifi* for hi> own 
arcoimnodation jirefers the credit of tliese peisouv le 
ready moucj , and he must therefore stand to the risk 
of the secuiity he chose to take. 

Lord Elli nborough. — I n the ordinary case, if 
a creditor prefcis a bill of exchange acrepfed by u 
stranger to ready money from his debtor, he must 
abide the hazard of th' secuiity lie takes. But 
Mmgay, Noit and Co. are not t6 be considircd in 
the light of third pfisoiis, but as tbe ditendant's s<'r- 
vants. When they offered to pay by notes or tAeii: 
cheque, that was tantamount to an olTer to pay by 
notes' or ins cheque. The clu'ijue must be looked 
upon as his; and there is no preti'iice for saying that 
a debtor is discharged by giving a cheque whi< Ii 
produces nothing, although payment in cash may 
havfc been previously teiiden d. ' 

Verdict for the jilaintiff. 

The Common Serjeavt and Gmtiiytor the plaiutifl*. 

t « 

Pat-k and Lawes for the defendant. 

[Xttoraiei, 11 tlb>.ighijiaBA Editi] 


So 
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So Inhere the defendant had fendant, though his agent at the 1810. 

contracted t« pay the plaintitf time owed hhii mor^Ej money v 

for cariying a cargo of pilchards than th(f amount of the ihill.-^ Evealxt 

to Ancona, and the plamtilT Tapteyo. Martens, 8 T« R* 451. o* 

had taken a bill for the ainoujit Vide etiam Bolton o* Richard Collins. 

from the defendant’s agent there, 8 T.^R. 139. 1 Es^. P« C. 

irhich was afterwards dishonour. 106^ and Brown r. Kewley, ^ 

ed, it was held that this was 'no 2 Bos. PuL 518. ^ ' 

payment to discharge the de. 


Frazer v . Marsh. 

^ I ^IIIS was an action for provisions and stores 
sujipliod to tlic sliip Prince of Wales, in Octo- 
ber, I80U. 


Tn June l80->, fins ship w'as taken in fixecution by 
the slieri/Tof Essex, nndcrafi. fa. ajjainst one J/carwe, 
tlie registered owner, and sold to the defendan,t ; but 
the legal title was not fonuall) transferred to him till 
the beginuiugof the prese|jt year. He took possesion 
of her after the purchase; and on the 4th of February 
180G, he entered into an agreement with Walker, the 
Captain, to let him the.ship for three years, to 1^ used 
and employed by him a-» he should think proper* at 
Ihe rent of 100/. a } ear. The Defendant interfered 
no more in the managenient o/ the ship, anrttbepro- 
visioiis air^l stores in question were or^red by an 
agent of Walker^, the* captain, while he wasdh pos- 
session oF her under the agreement. 

If 


MTond.iy, 
Hertiiibcr !0. 


The defemtant 
purchased a^hip 
taken in exetu- 
tion under a fU 
ftt. In the year 
1805; hut thu 
legal title was 
not regularly 
trfin<ifrrred 
Hltii till! 810. 
la 1806 he en* 
tered into an 
agreentent a ith 
the captain toh I 
him the ship for 
three % ears at %t 
certain yearly 
rent, and in no 
way iiiterfcred 
w ith Ihe manage- 
ment of the ship 
aflernards. 
Ilehfilhat the 

defemmut was 
notdiahle for 
stores MippU«*d to 
the ship dm log 
the three yeaiK, 
hy order ti6 HU 
agent of the 
;aptaiu. 


Lord 
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Lord I'lLLKNnoKouGii vas of oj[)mion, that under 
these circuuibtanqcs the action coaid not be itiain- 
taiiied. 'Che defendant wa^ not documentary owner 
when the provisions, atid stoves were supplied ; dur- 
ing tlie three jears for wltich the ship was let, the 
felatkm of principal and agent did not subsist be- 
tween biin and the raptain, and 4be credit must be 
taken to have been given to fFw/A'cr only. 

.Fiamtiff nonsuited. 

fn the ensuing term an ap[dicatioa ,was made for 
H now trial ; but the Court refusetl a rule to shew 
cause, being of opinion, that the relation of owner 
and master did not sub.Nist betVveeo the defendant 
and Walker when the stores were supplied ; that 
Walker was in no sense the defendant's servant, and 
could hav e no autliority from him to order the stores ; 
and that tlie pase of a sliip being liifetl for a definite 
jieriod, is different from tlie ebartering lierfcr a voy- 
ag»‘, v\h(5rc the master is always- appointed by the 
ovvner. 

Puric and lUcfuirdson for tin- plaintiff. 

Scarlett for tlie Defendant. * -« 

< 

f \<*ornie», WiUxs^vt^ 


'J’hc cases upon this suJ>- lejo v* Wbccicr, ,^"owp, 143* 
jf'Ct which will be found sonic what Rich v, Coe, Cowp, 63G. James 
contradictory. Vide Parhh v. JoneS; 3 Esp. N. 1\ Cas. 27. 
V. Cravi ford, Stra. 12^1. Val- 


WILLIAMS. 



WICHAELMAS TERM, 51 GEORGE III- 


519 


Williams v. Sills. 


Tuesday^ Dc* 
ceinber IK 


^OVENANT for not keeping premises in repair. 
Pleas, 1. Performance. 2. sj Licence. 


For the purpose pf .sliewing the words of the cove- 
nant more fully than they were stated in the declara- 
tion, the plamtih’s counsel put in the deed, which 
they contended they had right to read without piw- 
ingit by the subscribing witness, there being no plea 
of non est factum. 


If the pUintiff 
declares upon a 
deed, and tl^ere 
18 no plea of nen 
ti,t factum ,* still 
if at the trial he 
MTould read any 
pai t of the deed 
ivhirh IS not up- 
on the record, he 
iiiuM prove It by 
the att( sting 
witness in the 
usual w ay. 


Lord Elllnrorocgh. The defendant by refrain- 
ing from the plea of non est factum, has only admitted 
so much of the deed as is expanded upon the record ; 
and if the jilaintilf would a* ail himself of any other 
part of thf* deed, he must prove it by the attesting 
wdtuess in the common way. 1 know not at present 
that < he instrument produced was ever exerted by 
tiu' dofeudant, although it partly agrees witli that 
which the plaintiff had declared upon. 

The jilamtiff had a verclict. 

Park and Petd for the plaintiff. 

• * 

Gaielce for the defendant. 


[Attornic*:, Ratkhmon audl Foulkes,] 

^ 

. fide Ilodgldnson v, Marsden, ante 1*21. 


II OE 


14 
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*TttM4ny. Be- 
cenibei Jl. 

**r 

fn an indcHttirc 
of H *<l« -A 
f lauM i»t re*cii^ 
Hierc IS a 
^nf ral covenant 
on tli« partof tlic 
tenant to teep 
tlie preiui^es in 
l^epair ; and it is 
fnrthccitipul.'ittd 
by an indepen- 
dent cuv( nant, 
that the titiaut 
-within thiee 
mnnihvtrum 
notice In in^ 
served upon him 
hy Ihi landlord 
shall rep nr ail 
detec (sspecihid 
IQ th * notice. 

The I indlurd 
after sen intr him 
with a notice, 
may mthm the 
thtfc montfm 
bring an eject- 
Aient against 
liini tor a hi each 
et ral 

eoycoaui to rc* 

, i^air^ 


Ron ex. d. Goatly v. Paine. 

I^JECTtWENT for a house iii Fetter Lane ou the 
forfeiture of ‘a lease. The deuiise uas laid ou 
the 2d of October last. v.-. 

By indenture bearing date 28th Ana list 1800, 

Goaily, let' the pr(‘iui'>cs to Paiuf for twenty -one 

Years, and Fame covenanted to keep them in rejuin 

during the term: it was likewise provided, “ that it 

“ should be lawful for Goally, and bis surveyor, 

“ with workmen, twice in every year durini* the 

“ said term at seasonable times to enter the said 

“ premis(>s to view the defect^}, and of all ilefeets 

“ there found to leave notice at the said premises for 

“ the aiiiendmeut there6f, a»id that Paine sliould, 

* 

“ within three mouths after such notice, rejiair all 

“ such defeats of which sucli ndtice sliould have 

“ been given.” The iiideuture contained tluMisual 

clause iff re-( utry, 

« 

Itvvas proved tbal the premi.ses were outof rtpair 
on the (lay of the demise. The defence was rested 
upon the eflec t of a notice, in the following form, 
which had been sent by the losspr of the plaintiff ^ 
the defeiidaufou the lOth of September prectduig^. 

A A 

“ In purfvuance of a certain indenture of lease bear*’ 
“ jug dafo 28th August? 180,0, made, &c. l.'do hereby 
“ give notice and require you forthwith at yoinrl&?wat 
“ proper (“Osts and charges, to put the premises de- 
“ oiised by the said indenture of lease, ^j»|id every 
5 . ' “ “ paft 
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part thereof into good said substantial repsiir, 
“ agreeable to the covenant on yowr part and belialf 
“ contained in tlic said indenture of lease.” 

It was contended, that the If.ssor of tlio plaintiff 
having given tiiis notici*, could not bring his eject- 
ment till tiirec uionlhs had expired. 



Goitley 

V. 

Paine* 


Lord EtLCN BOROUGH. — Tfie indenture contains a 
geriersd covenant to keep the premises in repair. l>y 
brea<'h of this, the lease was forfeited, and the no- 
tice uas no waiver of the forfeiture. 


The lessor of the plaintiff had a verdict. 


I\a k and for the lessor of the jilainliff. 

t 

Gurney for the di fendanl. 

[Attornies, Jon^s anti Tnwhitt.} * 




Ingram v. Lka. 


Friday, Decem- 
ber IK 


fT^HIS was an action against a carpet-maimfac- !•> an action f 

JL. V* .II- . • ’ ^ y, . not deli veil ng 

tnreivfor not (Jeliventij*’ a quaii^ " ... 

which he had iilade fo» the plaintiff. 


4. V .II- - • • /. . noi tieiiveiing 

tnreivior not deuventii? a quantity of carpetina: «>'d‘‘bv 

»»»' - - * the deleudaMt for 

tne pliintur ia 
pursuance of 
atiorfle»,a 

Tn'^momnnum w writing ordering the 2;oo(l^, but not proving the contract between the paittcs, may 
be read i» evidence wiittiout a stamp, 

VoL. IJ. M 111 It 



CASKS AT NISI TRICS. 


It iip]'oarod that v\licn the plniiititt' went to onh i* 
the (‘:ir[fetin«' he wrA>le down upon a sh]>of pa})er left 
vilh the dcfeiJclaut a ineiuoianduin in the followiiijj 
Ibnii : 

r 

“ t$ Pieces, 1)od\ l.lack and crimson, 2 Id. 

“ 4 Ditto, hordcr ditto, half jard ^vlde. 

‘‘ John Jiii^raui. 

“ -it), CityKoud, Idth 6('tol)er 1308'’ 

Park for the defendant, ohjt'ctetl to this jiajicr 
lieini? read, as it had nosfatn|». 'Die contract imist 
lie considered execnlo! y, Of it was void unth r tin- 
statnte of frauds, there heins; noinemorandnui in n rit - 
ing signed hv tlie party to he charged ( a ). But if the 
goods Mere not then niadi', the agneinent did not 
come within the exception of the stamp act wpli in- 
spect to goods, wan s, and nit reliandiya s, and< onld 
nut be recei\ed inetidenee wilhouta .stamp (/»j. 

jM(ii;ryaf, contra, conlendt d (hat this paper was 
not an agreement, lint a mere order. It was not 
signed liy the parties; it fixed no price for thegoofls; 
and it eontained no sttjndalion as to when or how 
tliey should be delivered. It was ineiely oflered to 
shew that ''Ucli yoods were ordered by the plaintiff 
ifom the defendant, and other evidence would prove 


(rtt 29 Car. 2. c. 3. s. 1 7. T owers, v. Osborne, Sti'rf, 606. 

{/>) Biivfon 7), ilcdal, 3 East, aod.*" V\ ditdingtoii o. Uusion, 
2 Dos. and Fut. 152. ‘ 
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that the <lcfi*udau( accepted the order, and made 
the i^oods for the pluiutiff, hut that upon a rise of 
pnc(*s In* refuhi'd to dclhcr them. 

Ijord Ellknoorolc.h was «f oj)iiiiou the paper 
was evidence without a stamp, — and 


1810. 


I.NCrRtM 


V. 

LtV. 


The phuntiiT had a verdicfj 
Marryal and Holland for t!u' j)laiulifl‘. 
Park and Lawci^ for the «hTendant. 

fAttimne*-, LmUou ami Cannonm'l 




lUssnX’f C. CV)LM'5. ’ FrW.i\, Dw(‘m. 

Ih r i i. 

T HIS was an action on the warranty of a horse, 

UllsOlludill ss III 4 

hoisi f milt fts it 

Jt M.is pro\ cd, (h.it lli& Jiors(' hcinff put to hard *“ 'j''"”''' i'f«- 

1 ’ (rrd flUlii ^ouic 

v\ork a few days after lie was purcliased, he turned •I's-.w «r m- 

. , . , , garni dofeiU 

out to lie a roarer; and a question arose, whether 
roaring constitutes unxoundneis / 


liOrd Ef.Li:N BOROUGH.— It has been held by very 
liig-h autliority («), that roarinu'^ is not necessarily im- 
souudness^and I entirely concur in that opinion. If 


(a) Sir James Mansfield, C. J. 

M m 2 * 


the 
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the h&rse emitfe a loud noise, which is offensive to 
tiie ear, merely from u bad habit which he has con- 
tracted, or from any cause which does not interfere 
with his general 'iiealth or muscular powei's, he is 
still, to be considered a sound horse. On the other 
band, if the roaring proceeds from any disease or 
organic iutirmily which renders him incapable of 
performing the usual iunctions of 'a horse, then it 
does constitute nnsomidness. d he plaintilf has not 
done enough in shewing that this horse was a roarer. 
To prove a breach of the warranty, he must go*ou 
to shew that the roaring was symptomatic of disease. 


The defendant liad a verdict. 


3Iarryut and Cumphdi for the jilaiutiff. 
Park and Liaccs for the defendant. 

[AltorniCF, Emjnon and luckcr,'] 


Q. as to thruhhes^ syllnU^ and 
quidditiK ? There liate been se- 
Tcral trials lalcly in nhicli it nas 
debated wlietlicr these consti- 
tute uiisouudiicss ; but the opi- 
nions of the farriers and vcte« 


rinary su»'gcons c.xamincd were 
ibo coiitiadiclory, that it uas im- 
possible for tiie court to lay down 
any general rule upon the sub- 
ject.* Hde Garment v* Barrs, 
2 Esp. N. R C\ 673. 


Bat- 
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Batchellor and anotlier v. Salmon, 

r|^HIS was an action on a wrilton nvdeninity given 
by the defendant to the piuintiflb, niider the 
following circumstances : 

There had ,-been a levy upon the goods of one 
Harris, at the suit of one Breahspenre, for whom 
the plaintills wercattoruies. A doubt arising wdu tl'cr 
Hams had not eoinmitted anaet of bankruptcy be- 
fore the execution, the sherift’ would not pay over the 
money levied witlyuit an indenmitj. In eonsidera- 
tion that the plaintills would indemnify the shejift* 
the defendant then undertook to indemnify tht'in. — 
The money was ai'cordingly paiti over to Break- 
spent e; but an action of from- was afterwards brought 
against the ‘'heritl' by Harris's assignees, and the 
present plaintifl's were objigod to pay the amount of 
the sum levied, together with costs. 


^cccmbti 

A ^^)lt dtr« tfed 
> iilv *0 U«c 
9 V nrl 

c > II V .»> be 
timi i n if in 
pliMtl 

r<* n tl i j the 
irtdtxt II it by « 

V iiO M 

\ pj of 
(ity 

\\ lit n the lAHt 
IbSUCtl* 


The declaration stated, that suctl out 

a certain writ of our Lord tlieKing, called a Jieri 
Jacias, directed to Christopher Smith, Esquire, and 
Sir Richard Phillips, Knight^ sheriff of Middlesex," 

• • 

The w rit produced* was a fi. fa. in the common 
form, addVessed to the sheriffofil/id<f/<?iat’ generally. 


Mm3 


Park 
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r.oli 

aud another 


Salmon. 


An aclion 
bron^jlittowrover 
a particular mmu 
of moiu‘> , may 
be dcM'i il)c(i in 
pleading; “ as an 
“ action for the 
“ recovering; of 
“ the .^aid sum 
“ i)f monc> 
a}iliouj;ii ill tonu 
it WH* ml action 
of trover. 


Park ohjc-'Cted that tliis Avas a variaiu'c; but Lon! 
Ellen BOKOUOH held, 1 bat as C/oustop/ier Sinil/i iiml 
Sir Richard Phillips were ia r»fality slieritt'ol' Mid- 
dlesex at the time, ^ the writ mi^ht bo alleged to have 
been directed to tliem b}’ aauic. 

The declaration afterwards went on to state, that 
in Michaelmas term, in the 4t{th year, &c. a <'ertain 
action was jmvsecuted at W(^stniiuster, by certain 
))Crsons against tlie said Christopher Smith and Sir 
Richard Phillips, as such sheritl' as aforesaid, for the 
recovery of the said sum of money so .paid as afore- 
said (vi/,. the moiu'v levied upon the goods of tiarris, 
the bankrupt.) 

The evidence was, that an action of trorer had 
been brought by Harris’s as.sign<«*s for converting 
the goods. 

* 

Park contended that the action described in the 
(leclaration was an action for money had and reccired; 
and that the real action being trover, this was a fa- 
tal variance. . 

Lord ELLENBORou(iH. — All action of trover was 
brought “ for the recovery of the said sum of money 
so jiairl as aforesaid.” The recovery of the money i,s 
stated in the declaration as the object of tin* actiop, 
aiul the means employed was an action of trover. — 
There is here no incongruity. 

* 

The plaintiffs ]iad<i verdict. 
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In ilir ensitiiif? term Park moved for a new trial 
on accouijf of a misdirection on both these points : 
but the court thought there was no variauee, and ro- 
fuM'd a rule to shew cause. « 

• # 
JcLyll ivuA Puller for the plaintiffs 

Park for the defendant. . 


1}\R( n\Y r. B\iLfV. 

CTION against the driiwer of aliillof exchange 
accepted bv one JJarnl Hardy. 

At eight in tin evening of the d,iv tlic bill Iiecaine 
due, it was ])r« s( ntcil at the house nientiouLil on the 
face of it as the ilrawee's placi' of n sidem e, when 
the answer giii'ii b} a person who came tolhe door 
was, that IVlr. Hindy had hecomc bankrupt, and re- 
viored into another (juartei of the town. —On the p:irl 
of tlu‘ defendant! it w^as pro\ed that he had a person 
stationed at this house for tlie puipose of taking up 
the bill, from pine in the morning till four in the af- 
ternoon, but that no one presented it during that 
time ; aiuUthe iioint was strenuously argued, tliat a 
pr CMMitmeut late ei«;ht in the was in- 

i^ntlieieiit-to charge the drawer. 


1810. 



B'VTCHKL- 

I.OK 

and another 

ij. 

Salmon. 


Mond<i\, 

Dit, n. 

1 he prcicnt- 
iiuiKot a lull of 
e\<haid;i foi 
p nmtiit itfhe 
liou'^e ot ii »»< r- 

ch Hit n siding 
in liOndon, it 
S 0 clot k Ml ihc 
tvtiini ot the 
d l> ll l-K ( OH ' i 

tUc, !'> •sHllu leat 

ti> ( it ll tbi 
drawci. 


M m 4 


laird 



CASES AT NISI PRIUS. 


1810. 

Bauc/.av' 

V. 

Dailly. 


Lord Ellen BOROUGH. — I think this presentment 
sufficient. A common trader is diflerent from ban- 
kers, and has not any peculiar hours for paying or 
receiving money. , Ifthe presentment had been dur- 
ing the hoiH's of resUit would have been altogether 
unavailing; but eight in the evening cannot be consi- 
dered an unseasonable hour for demanding payment 
at the house of a private merchant w,ho has accepted 

a bill. 

«• 

The plaintiff had a verdict. 

■ 

Parle and JLittledale for the plaintiff. 

Topping and WiUkms for the defendant. 

[Attoniies, Ci Oper and EUis.} 


If a bill is accepted payable in London after 6 o’clock in the 
at a banker’s it must be present- evening, has been held to be too 
cd there for payment within the late, and insujlicient to charge 
usual banking hours at the place the draner. Parker i\ Gordon, 
where the banker resides. Pie- 7 Last, 3^5. 
scutn'cnt of a bill at a banker’s 


Burcon 
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Buroon V. Sharpe and others. 


MondaTv 
Dtc. 17. 


was an action for freight and demurrage, 
on a meuioi-andiun for a cliarter — in a voyage 
from London io JBuenos Ayrqs and back. 


Wlien the ship arrived in the river Plata, it whs 
found i\\\\tJi.iienosAiires had been recaptured by the 
Spaniards, aud she went to Montei, Video. There 
Ji('r outward cargo was unloaded and accej)ted l>y 
G, Dyson, one of the <lefenauts, who was upon the 
spot, and desired she might wait a certain number 
of days for a return cargo, which finally could not 
be procured for lit'r. The plaintifi' contended, that 
Monte Video liafl, under these circumstances, been 
substituted ior limnos Ayres, and that the defendants 
were liable in the same manner as if the agreement 
had on his part been performed as it stood in the 
written memorandum. 


The captain of 
a ship hab no 
autlk rit> Ob 
6Ut h, to aj,ri c tO 
the bubbtiUttion 
of anoiht r \oy- 
agt itf thr place 

ol OK ( . 

upon Ulwein 

|ii»u\viu iw.Wid 
the fuMgliteis of 
the sill p m i iig- 
Jctcd, and on 
which he haa 
sailed to a fo- 
re igti country* 


Lord Ellenborougii. — Who represented JSvrgon 
in this substitution ? 

The plaintiff’s counsel contended, that the cap- 
tain had sufficient authority for that purpose. 

Lord Eelenbo ROUGH. — The captain was captain 
for the voyage origindly agreed upon, on which 
the vefisel sailed from JEngland. Every thing out of 

that 


• 10 
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l}i:ncoif 

». 

Shakpe j 
and others. 


th:it voyage was beyond the ecope of his autliofify 
as captain. As sutrh he had no power tochaiigethat 
voyage for another. The person who is intrusted 
with the Command of a sliij) may be vested with a 
complete eontroul asdo her employment and desti- 
nation ; but this is superinduced upon his autliority 
as captain ; and to shew that the captain in this case 
could do away the contract entered into by theowner 
and conclude a fresh contract hinding on both par- 
lies, you must go farther than merely proving that 
he was captain of the ship. 


The cause w^as afterwards referred. 

Parli, Marryat aud Ric/tardson for the jtlaintiff. 

The AlLorney-Cicmrcd aud Topimig iov the defen- 
daiit. 


[Attornics, Ludlow and Lanih,'] 


Tuesday, 
Dec. 18. 


If goods in the 
clfy of London 
ure sold by u 
broker, to be 
paid by a bill of 
etc change, the 
vendor lias a 
right, within a 
reasonable time 
if he is hot sa- 


IIoDosoN v. Davies. 

^l^mS was an action for not delivering tobacco 
sold by the defendant to the plaintiff, through 
the medium of aJ»roker, — 20 hogsheads of which were 
iohap^xA. by bill allivonimiihs, ami the remaining 20 
by bill at four months, itdding two month.^ interest. 


tisfied M itii the siiflirieory of the purrliaser, to annul the contract. But ,tlic vendor jfnust intimate 
his dissent as soon^as he has hud an opportunity to liupvirc into the solvency of the purchafier.— rivc 
da vs coiisiderod tito long a period for this purpose. 

The 
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The defence priiici pally relied upon was, tiiat tlic 
defendant inid not ratified the coniract entered into 
by the biuker. On the 7th of .luly 1R08, the broker 
having- tJie usual authority from 4olh jiartics wrote 
out the bought and .sold note, and sent a copy to 
each of them. I'lie defendant made no objection till 
fi\e days after, when he was called upon to deliver 
the tobacco. IJe then said Jie did not ajijirove t)f 
the sutliciencyof the plaintiff, and refused to perforin 
the contract. 

The counsel for the defendant contended, lliat the 
person who selLs goods by a broker, reserves to 
himself the power of ratifying or n'Jectiug the con- 
tract, as he shall be satisfied w’ith the credit of the 
purchaser ; — and offered So prove that such is the 
usage of trade in flie city of London. 

Lord Ei.lenborouou was at first ralher inclined 
to think, that the contract concluded )>y the broker 
must he ab.solate, unless his authorify was riiniti'il 
by writing, of which thepurchaserliadnotice. But, - • 

t 

The gentlemen of the special jury sawITthat un- 
less the name ot'the purchaser had been previously 
communicated to the seller, if the payment is to be 
by bill, the seller is ahvay.s understood to reserve to 
himself the power of disapproving of the sulfieienry 
of the purpha.ser, and aimullfng the contract. 

fiOrd Ei.t.enborouoh allowed that this usage was 
reasonable and valid. But he clearly thought that the 

G , rejection 


1810. 

ilOD(^SON 

Day IKS* 
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1810 . rpj<^ctiou miifit’bc intimated q,s soon as the seller ba* 
Lad time to inquire into the solvency of the pur- 
Uom'^oit chaser. ]’ive days seemed to him a longer period 
Davici. ^ than the exigency of commerce would permit. — 
JJowever, he left it to the jury to say, whether it was 
according to usual commercial j)racticc, to reject a 
contract so long after it had been entered into. 

«■ ^ „ 

The jury, without any hesitation, found for the 
pfciiijjtilK 


If it ig stated ge- 
nerdilY m n 
bought and sold r 
note that the 
goodb arc to be 
paid “ billy' 
evidence cannot 
be received to 
shew, that bif hill 
h meant an ap~ 
piovtd lull: and 
stmbU^ that an 
apjn oretl bill is 
a bill to wliirh 
theie IS no rca- 
soniTble objec- 
tion, and that 
ought to be ap- 
proved. 


The plaintifl’ j)rovod that he had tendered his on n 
acceptances in i)ayinent of the tobacco. 

Park at first offered (o call witnesses to prove, 
that % bill is meant an approved hill, and that the 
seller is not hound to deliver the ghods unless he ap- 
proves of the bill offered in payment by the purchaser. 

■ Loril Ellenborough. — I cannot receive this evi- 
dence. Tho contract mu.'-t speak for itself. Even 
if the phrase M/'were introduced, I think 

it could only mean a bill to which no reasonable 
ohjectiop could be made, and which ought to he ap- 
proved. To allow the seller in an arbitrary manner 
to repudiate the bill, would be to enable him, ac- 
cording to his interest or caprice, to. annul a con- 
tract by which the purchaser is absolutely hound. 

♦ » * 

The Attorney General, Hlarryatt, and Gurney, for 
tlic plaintiff. 


Parh 
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Park and Abbott fos the defendant. 


[ Attornicii, Crotcdcr and Legait ] 


Although thp power of a bro* <///. * Willes 406. 3 Bos. & Pul, 
ket IS thus liimtccJ, a Jmtorbcvim 489. But a stoc'k-broker ca» 
ill ai wes to bo authoiiscd to io ilo case sell stock on credit, 
make an absolute ^ale of the wuhout a. special authority, 
goud.>> of his pijncipal upon cre» 1 Camp. 258* 


IIODGSOH 


De,Geaves r. Smith. 


Wednesday, 
Dm. 19. ’ 


f fr^HIS was an action for a false and deceitful re- 

nresentation of the credit and cirounistances of ‘•""“’m'neiiie 

• , . , . ( in uuistanicb of 

one IF. lifjc, vvliercbv the plaintifl'had bt'c n iiuluced c,Ac,»iuiot 

J • iiiaiul iiti ttn ac» 

to truist hull, iind Imd lo8t a large sum ol money. tioiuiftauM b. 

foi ii dt*rritful 

. n prrpeniatiun 

The plain! i(f is a whole-^ale linen draper. The 

' n Jtut, if C pajs 

defendant and li^e were in partnership as retail Ii* a f..r th^ ^ootN 
lien drapers, but had separated shortly before the coiiKiuplat'ioti to 
representation in question. On the 7th of Decern- ",Ir,",o . TJ. 
her 1808, wished to purchase goods from the s Il®ou 

plaintiff to the iFalneof 42/. and referred hiiti to llie 
defendant* ias to his credit. The plaintiff accord- <"■**< M-‘i «i'- 

, , * , sequent I V — • 

irigly interrogated th^ defendant upc»4ke subject, \ lud 

cnqiMM (i ffi H 

Mhethei C vias 

worthy to be trusted as a general customer, or if there bad been any conspiracy between B and C ta 
cheat A by paying for tlie fint pared of goods* 

• without 
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1810. A\itlioiit ineutiouinf? the f|uantity of goods then to he 
v—^ sold to liije, or aiiiy partieular inod(!of de,aling- to he 
DeG.iavks estalilished between them. The defendant said, 
SviTK. ** onee ii/ the concern, near 7000/. I shoul(i 

still lendliitri ou his own security ; and J con- 

sider him a very honest man, and trust worthy.” 

The plaintiff accor<li.ngiy h;t have the goods, 
and went on dealing with him till the 12th of An- 
grtst itJOt), having furnished him with goods during 
that tinie to the value of .3-17/. lOs. orf, I/j/e paid 
for the first two parcels which hi* had, hut at the 
close of the account he owed *242/. He then became 
insolvent; and it appeared that, within the defen- 
dant's know ledge, his affairs were in an embarrassed 
state ut the time of the representation. 

f 

/*ar/i, for the defenilant, contended, that under 
these circuitlstaiu’cs the action (sonld not be main- 
tained. The loss of which the plaintiff comjdained 
had not arisen from the defendant’s re|)resentation, 
but from the plaintiff’s own negligence: for the goods 
furnished on the faith of the representation, the 
plaintiff bed been regularly paid. Jfh(*wastogo 
on dealing withi/^e, ho should hav;e made fresh in- 
quiries concerning his solvency. Omitting to do 
so, he acted upon his own opinion. A representa- 
tion of this sort never could be allowed to operate as 
a perpetual guarantie. < 

1 t 

7.^oppii7^'f t<)ntra, relied npoft Hutchinson y. Bell, 

1 7\amt. 553, iu which it was held, that if A make 
an inquiry of li as to the cireumstanees of C with 
, • respect 
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vospoct to ojjenine; an acronnt Avidi !um as a general ^ ‘ 

< ustoniC‘r, and li franduleiith^ luisAepresents tiieui, 
in (‘ons<*quenco or wlneh A sells C goods from tune «. 

J(- tune, and is afterwards a loser liy him, an action Smith. 

lies for the deceit, although tlift buyer pays for the 
iirst parcel of goods, on the pnrelmse of which the 
n'R'reiice was made. IIkatii J. there remarked, that 
if the action could be at all maintained, it, would be 
very iacoiivenient to limit it to the goods tirst sup- 
plied ; for he luul seen many instam’es (»J’ conspiracy 
to defraud trauesmen, in which Ihc' goo<!s Jivst dcli- 
"vered were always punetnally paid for; and Mans- 
ctiiiu) (J. J. declared that lie thonglit it rea.sonable 
to make tlu' defendant aus\\crable for tln^crodit gi- 
ven to the third person on the faith of his represen- 
tation, proiided it was not t’arried to an unreasona- 
ble extent, and was* (umfined to a reasonable time. — 

Here the. credit grvi'ii by the plaintiff tp Rije was 
reasonable both as to time and extent, and was a 
direct consequence of the reprcsiaitation. That be- 
ing false and deceitful, the defendant ought therc'-’ 
fore, to make good the loss wliich !iud thereby arisen 
to the plaintiff ’ ^ 

Lord EnLF.NnoRouqu. In the case in the Com- 
mon Pleas, the plaintiff had stated to the defendant, 
that Young, the third jierson, Avas about to open an 
account with him as a general customer. On that 
ground tho ^defendant might fie liable for any loss 
which arose to Uie plcHntiff from subs««,TASTt deal- 
ings, withift a reasonable time. But to say that in 
ortliiiary eases of this sort, the person who gives a 

‘ veprcsenlation 
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ISIO. 


])r (ll<\VLi 


Smith. 


rf'prp.contation of the credit of a third person, shall 
be liable for o)lK■l^ jiarcels of goods afterwards fur- 
nished to him, \\t»uld be to make the representation 
a coiitiniiiiig gtiarande, and to repeal the statute of 
fraiuls. When casesiappear of a conspiracy to (dieat 
a tradesman l)y means of paying him for one parcel 
of goods, (lu'y will l>e (let. riniued by their own pecu- 
liar circunislaiH'e. Notliing of that kind ha« been 
proved inna'. i he observations of dn^ learnt'd judge,:' 
in Ihilc/iiitsiiii V. Ih’il, lonst be coidiued to tlie case 
then in judgment I>efore them. The plaintitf having 
becm [laid lor two parcels of goods furid.shed after llie 
representation, has failed to slievv tliat In; has sus- 
tained any, loss l»y reason of the detendant’s deceit, 
and must therefore be 

•' Nonsuited. 


Topping anCi Gleed for the plaiv tits', 
i^ar/raiid Laives for the defendant, 

[Attoniics, Foutlics anti .YVc^tr.l 
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Rickford and others v. Ridge. 

-m • TllUfSiUy^ 

n^ONEY had and receivec> to recover l)ack a neremberso. 

sum of 300/. paid by the plaiatifis to tiio defoui 
dant under the followinj? circimislatices. i-oniinn who 

^ ri'ccivo'' a 

• i ttf'ijuo by the 

Thepiaintilfsare bunkers xiiAylesburif 'wi (heeounty 
of Huckinsham. At noon on the Ju(h dav of .June I'lcf-ntitforpay. 

I 1 ' 1 1 e I ' Hienttill Ihefol- 

last, the deteudaut asked them to cash for hiiu a luiTiug day. 
eheque, dated On the 1 1 Hi of <lie samenKmt!i, drawn 
by Miugay, Nott 4' Co. salesineir in .Sniitldicld, on 
Smith, Payne ij' Co. bankers in the ei(y of London. 

The plaintifi's gave him country nofes for the amount, 
which were duly paid. I'hv post leaves Aylesbury 
at six in the evening. The plaintiffs did not send off 
the cheque by the-post of the 13th, butjiy a coach 
which started at eight o'clock in the inornin^of the 
!4th. It was directed to Prcml& Co. bankers in 
J'lcet Street, tin- jihiintiffs’ agents in town, who re-* 
i-eived it betweeu (hrc'e and four in the afternoon of 
the same; day. Tin y presi'iited it for payment about 
1 1 in the forenoon of t!ie loth, wluai Hu- yfh'sw’er was, 

“ Is 0 etreets — n/ust ^see liie lirawers,” Minguy, 

Nott and Co. paid at tluar own counter till four on 
the 15th; Imt no application was made to them to 
pay this cheque. ISotiee of its tiishononr was given 
to the defendant on the KJfh. 'The clerks of Praed 
and Co. staterl, that In^d the cheque andy^;d„hy post 
on the foronoon of the l-lth, they should not have 
presented it before the loth. They send out cheques 
VoL. 11, IN n . and 



IHIO. 

Kjck^’oki) 
aiKJ Otiiers 

V. 

IlliJCiE. 
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aiul hills for payment only once a day ; and as this 
is goscrally hclorj,; ii.'lters by the post ar(Mle]Her<‘d, 
clu'({iics and hills contained in sueli let » ns remain 
with them till the tollowine’ moiMitii--, Clerhs from 
other hankers in Fleet Street, swore that this is ac- 
cording to tlie manner in whicli they carry on hnsi- 
ness in that part of the town. 

A Gentleman of the special jnry ohserved (an ! it 
was on liotli sides allowed to he so) that the pracnce 
is diderent w ith all London hankers east of SL Paiii'.f, 
wlio pres('nt for payment all cheques and hills tiie 
\try same day they receive them hy the post. 

The Altorne^if General, for the phiinlitTs, insisted 
that they were not hound to send otl'this cheque to 
London sooner than hvfhe post of the 14th, the day 
after they received it. 'Phe transmitting of a cheque 
from the country, he compared *to giving notice of 
tlio dishonour of a bill of exchange. For both pur- 
poses. the party has a day, without reference to the 
exact hour when he himselt receives the cheque or 
the notice, lint even supposing that the pluuititrs 
shou!d. 4 a‘guIarly iiave sent the cheque by post on 
the 13th, if they meant to make use, of that convejf- 
ance, still all due riiligence hod been used with r'e- 
s])ect to the cheque, as it was presented for payment 
as soon as it would otherwise have been by the 
usage of the hankers in I'Icet Street, which I'niist he 
considered reasonahie and consistent with the law 
of merc^uSTit.-: • 

Park for the defendant, denied that the plaintiffs 

were 
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were at liberty to keep the cheque at Aylcsbtu'y till 1810. 
six ill the e miiiig- of the 1 1th, wheq they eould, witli- *■ v * 
out the blightest difficulty or incoiiveiiiciice, have 
dispatched it tlie same hour tiu! day before; and he 
contended, that if I’taed tj* Co. had received tlx^ 
ch.eque by post on the 14th, they would have been 
i»ound to have jiresented it for payment tlie same 
day, as much as if they lived jn the. heart of the city, 
i*'' likewise objected that the clu'qne had not been 
I , rried in Mhigay, Nott <5’ Co. on the loth, accoiff- 
iiig to tlie answer given iitSmil/i, Paine Co.'s, as in 
teat case it would no iloubt have been paid. 

J.iOrd Ellenborouoh. — The holder of a cheque is 
not bound to give notice of its dishonour to the 
drawer for the purpose of charging the person from 
whom he received it. He dbes enough if he presents 
it w’ith due diligence to the bankers on wliom it is 
drawn, and gives flue notice of its dishonour to those 
only against whom he seeks his remedy. The qm;,s- 
tion here is, whether if the cheque had arriited by 
post on the Mth, the bankers were bound to present 
it for payment the same day ? This must be decided 
by the law-merchant. 1 can not hear of anvynbi- 
trary distinction between one part of flie city and 
another. It is nol coyipeteut to bankers to lay down 
one rule for the eastward of St. raid’s and another 
for the westward. They may as well fix upon St. 

Peter’s at Roipe. It is always to be considered, 
whether luider the circumstances of the case the 
cheque has been preseijtcd with reasoni\Jfl.'>:’.iJigence. 

This is what the law-merchant requires. The rule 
that the moment a cheque is received by the post, it 

N n 2. should 
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isw. 

^ y ^ 

RicKFonn 
and Others 

o. 

Ridge* 


should invariably be sent out for payment, would 
be most incouvenfent and unreasonable. In Liver- 
pool, and other great towns, different posts arrive at 
different hours ; but it would be impossible to have 
clerks constantly reudy to carry out all the bills 
and cheques that raayarrivein the courseof the day; 
nor if it were possible, is it requisite that all other 
business being laid aside, parties, should devbte 
themselves to the presenting of cheques. The rule 
•to be adopted must be a rule of convenience ; and it 
seems to me to be convenient and reasonable that 
cheques received in the course of one day should be 
presented the next. Is tliis practice consistent with 
the law-merchant ? It cannot alter it. Bankers 
would be kept in a continual fever if they were obliged 
to send out a cheque the 'moment it is paid in. The 
arrangement mentioned by the plaintiffs’ witnesses 
appears subservient to general cori'venience, and not 
contrary to the law-merchant, which merely requires 
cheques to be presented with reasonable diligence. 

The jury, after some deliberation, found a verdict 
for the plaintiffs. * 

The Attorney -General QXid. Littledale for the plain- 
tiffs. 

V' 

Park and Marryat for the defendant. 

I 

{[Attornief, JU9$ and Sowin} 
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Baring vl V^gx. 


rrl.fiy, 
December SI* 


''HIS was an action on a policy of insurance on 
the Dorothea Margaritta “ at and from Rot- 
terdam to London, with leave to touch, unload and 
recei\ e goods at all or any ports, warranted free 
from capture in port 

The ship, while lying at anchor in G/iorec Ghat, 
about half an English mile from Ghoree, was cap- 
tured by a French privateer, which had followed 
her down the l^laes from Rotterdam. The place 
where she then la,y is an open road, but within the 
head lands which are considered to form the mouth 
of the river Maes. • 

The Attorney-General, for the plaintiff, contended, 
that this case was decided by Brown v. Tierney, 
1 Taunt. 517, where a ship waiTanted free from 
rapture or seizure in port, being captured in 
Roads, it was held that the underwriters were liable. 


A warnnty in 
a \)olicj of III-* 
siiniict* against 
c ipturc tn po*'t 
doob not piotcct 
tiie under writers 
troiii a loss hup* 
peijinar by enp- 
tiiic iu 1 place 
nhich is not 
withtu the li nits 
ot any port, ul* 
tliou^li It may 
ln» V ilhin the 
Jieadhtnds at the 
mouth of a 1 1- 
Ter» Jhiiefore 
■where a ship m- ^ 
suit 1 fiom Hot* 
ttrdan to 
dm., and “ war* 

“ raiiUd free 
“ fioin idpture 
“ in poll, ’ wns 
captured while 
Imii^ at aiiflior 
nearOAeret iii 
the iivt I Mac>^ 
the undei w rit^r« 
were held liable* 


Park, contra, observed, that it did not appear that 
Pillaw Roads had any protection from the laud, and 
that that case was therefore iuiipplicable. Here, the 
place whese the ship lay wa5 in the river Maes, ami 
she must be taken Jo have been oj/Lc I'^issidia at 
the time. -A ship must be taken to be in port within 
the meaning of this warranty, unless she were upon 

N u, 3 the 
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tlip open sens. AVliileiiiarivevor laiul-lockedroatt, 
she is exposed to Vlie risks nj^aiiist which the muler" 
writers wish to guard, and whicli are (‘Xcepted in the 
policy. While the sliij) was lying off Ghorec she 
might have been si'i/t^d by the J)ouanniers stationed 
in that town. In tact .she wa.s captured by a priva- 
teer that had Avatcla.’d her from liollerdam. She 
was notin a luiibour when taken ; but a port and a 
li, arbour are quite distinct, and a port frequently in- 
cludc.s the mouth of a river or an adjoining roadstead. 

Lord ElijENrorovoii. — if yon would protect 
yoiir.s<'lf by the warranlv, you must shew that the 
ship was in some ])orlat the time of the capture. — 
Yon have given no such evidence. You must make 
the place where she laj jft anchor a port, and no wit- 
ness has stated thatit is within theportof Rotlerdam, 
or the port pf G/iorce, or any otheY port. The war- 
ranty not having specified the jiort of departure, I 
think it is not narrowed to Rotterdam ; btit giving- 
you the benofii of ail ])oiTs, you do not prove the 
<'apture to have-hajqxued in any port whatsoever. 
Y ou., only sh ew the spot to be within the head-lands 
of a river ; nut this is grerdly t(.o loose. The ship 
might have been captured bya privaifeer that followed 
h(‘r from liofterdum when she was within sight of 
the English coast, 'riie warranty seems to guard 
against land risk. '^I’he shij) might be seized by a 
military force while taking in her cargo !•,. and thi.s 
was the..*pjct,j)f j)eril against which the underwriters 
would not insure. But at any rate, they ‘luust find 
the port in which they say this vessel was anchored 
when the loss took place. 
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The geutleineii of the special jury said, they wore 
clearly of opinion the ship was not to be consiflered 
as in port when she was captured, and immediately 
found a verdict for tlie plaintiff. . 


1810 . 

13auixg 

Vaux. 


In the ensuing term, an application was mad<; to 
the court for a new trial ; hut the rest of the court 
agreeing with the Chikf Justice, a rule to shew 
cause was refused. 


The Altorney General, Topinng and -Puller for 
the plaiutiff. . 

Park and Taihly for the defendant. 


Vide Jarman v, Coape. post. 


Bell and others v. C'austairs. 


l’*i iday, 
JM'enilJcr 21, 


^ I ^HIS wjas an action bn a policy of insurance on 
the ship Eliza, her freight and Arargo, at and 
from Virginia th a market in Holland or (jermany, 
with lea\e to touch at or off Eahuouth for orders. 


The ship was captured in the English channel by 
a FrencE })rivateer, and afforvvards cmidemned by 
the court of prizes .jt Paris for not liaviroj^on board 
a pas.sp«rt in the form retjuired by the treaty be* 
tAveen Fnnice and the United States of America. 

N n 4 The 


A representation 
ntitle to any un- 
it’i virirer ev 
cpjil iJiciijston 
lie policy, i.s not 
o hr considrivd 
Fts made tosuh- 
setjnent uiidri'- 

MHUTs. 
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1810. The ship M as not dcscriheil or warranted in the 
policy to bo of aify particular nation ; but for the 
and Others poi’posc of slunving that the assured were bound by 
a representation that she M as American, the defen- 
Caustaiks. counsel propot^d to prove that she had been 

so represented to an underwriter, wliose name stood 
before the defendant’s, Jmt was not the fast on the 
jtolicy. 

'Lord Ei.ra:NnoRoi!Gn.~- This evidence is inad- 
missible. It is dillicult to see on what principle of 
law- a representation to tlio first underw.nter is consi- 
dered as made to all tliose who afterwards under- 
write the policy. That rule being established, I will 
abide by it ; but I will by no means allow it to be 
extended. You must shew the representation to 
have been made to the first under^ writer on the po- 
licy, or to the defendant himself. .What passed be- 
tween the broker and the intermediate underwriters, 
is to be considered merely res inter alios acta. 

The Atloruey General, Park and I. Warren for 
the plaintiffs. 

Scarlett, Puller savi Campbell for J he defendant. 

( 

[Attoniit'S Uluhl tijul iC'dtIetiun.'] 

fide Pawsou v. Watson/ Cow p, 787. Siackpo^l v. Simon, 
Pm k, Marsden r. Reid, 3 East, 572. 


BonsfiELu 
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Hocsfield t'. Crf.swei.l, Executor of Whitfield. 


/ 

J-atnrday, 
is ov ember £2, 


^^IIE tlefemlant’s testator was au insurance bro- 
^ ker, and had cffecttHl a jiolicy for the plaintift* 
where a total los.s had happened. This was an ac- 
tion for his not’ having duly called upon certain of 
the underwriters, Vho have since become insolvei>t, 
to settle the loss and pay the sums insured by them. 


It appeared that Whitfield had been employed as 
a broker to get the policy under-written; but there 
was no evidence to slunv that he ought to have called 
upon the underwriters to settle and pay, except 
that the policy remained iu*his hantls after the los.s 
had happened. 


If aL insurance 
broker krL|>sa 
policy he has 
clleciecJ in Ins 
haiid.s lie in 
bound to it>e 
reaioiiable tUli- 
;jenre to pioture 
the underwriters 
to settle iiiul pay 
anv loss that 
may happen 
upon it. 


Lord Ellenborough. — If an insurance broker 
keeps the policy in his hands, he shall be presumed 
to promi.se, that he will collect the sums due from 
the underwriters upon a loss happening, in consi- 
deration of j^e commission he receives for effejcting 
the insurance. Here, the te.stator, ir he chose to 
part with his lien, iiiight have handed over the po- 
licy to the Assured as soon as it was eft'ected, ami 
his responsibility would llieu have been at au end ; 
but as he retained it, be was bound to use all rea- 
sonable difigence to bring the underwriters to a set- 
tlement of the loss, uccordiug to thej>sag,.~«f trade 
in this respect. 




'Ihere 
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V. 

CriEswrLL, 
E\(M:nt)r of 
'VViimuirj)* 


TLere was a verdict for the defendant upon tlje 
nieriis. ^ 

Th('. Ailvnicj General, Blarryalt, ‘and Gascice, fur 
the plainlnf. 

I- 

Park and Latves for tlie defendant. 


[Attornu*^, /\tche^on and Williams,'] 


If an insurance broker living 
at a ilisfance from his principal, 
upon a loss happening, gives him 
credit in account for the money 
due from the underwriters, he 
cannot a considerable time after 
make a demand upon him for the 
amount of the sums snbscribcS 
by several of the underwriters 
w ho luve become insolvent with- 

r 

out paying. 

J ameson andaiiolhcrv. SziHiin^ 
i/onr, C-P. SittingsinM.T.1809. 
IndebifatuH assumpsit to recover 
a sum of .T25!. from the defend- 
ant, under the. following circuin- 
stanccs?*^'hcT’*aintiirs wtfc in- 
surance brokers residing at Leith 
ill Scotland, and had, by orders 
of the defendant, who Jived at 
Liverpool, cirected for him cer- 
tain policies of insurance with 
dilfcrcnt underwriters at Ixith 
upon the defendant’s ship, bound 
on a voyage frcAt. Liverpool to 
the Baltic, In the course of (he 
voyage the shij) was stranded in 


the Orkneys^ and the plaintiffs 
advanced considerable sums of 
money in rciUtitig (he ship and 
preparing her for the remainder 
of the voyage. Afterwards, an 
average loss vriis adjusted of 68 
per cent, and the plaintiffs, upon 
that adjustment, in the mouth 
of May i’806, transmitted an ac- 
count fra'Bi Leith to the defend- 
ant at Liverpool^ deliiting him 
witli their advances, and giving 
Iiiru in return credit for the 
amount of the average loss ili:e 
from the underwriters in Lcifh. 

* The balance of the. account so 
rendered, was in favour of the 
plaintiffs J7C/., which the dc- 
fendrnt immediately paid. In 
the month of August following, 
which was the usual time at 
J^ithj of settling bctw'cen the 
brokers atid the' underwriten, 

■- - f f 

the plaintiffs called upon the uu- 
derhrriters for the amount of the 
average loss; some of them paid, 
others refused upon (he ground 

of 
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of insolvency. The sum which 
was not received, amounted to 
3251. and was the subject of the 
present action. Different appli- 
cations wt're made by the plain- 
tiffs to the underwriters for pay- 
ment, but without effect. Af- 
terwards, in August 1808, the 
plaintiffs transmitted another ac- 
count to the defendant, in which 
they claimed to be due to them- 
selves this sum of 3251. by rea- 
son of their not being able to re- 
ceive It from the underwriters. 

The plaintiffs’ counsel con- 
tended, that as they had received 
1)0 del credere commission from 
the defendant to guarantee the 
solvency of the under wjiters, and 
as they had endeavoured to col- 
lect what was due ffbm them, 
they had a right to recover from 
the defendant that sum for which 
they had before given him credit, 
upon the faith that the under- 
writers w ould pay it. 

On the other hand it was in- 
sisted, that the plaintiffs having 
kept their principal ki the dark 
for two years, with respfect to 
the state of those underwriters 
who refused to settle the average 
loss, could not now call upon 
him for the sum in question ; and 
the defendant undertook to prove 


that the usage of trade w as against 
the demand. 

Mansfilld C. J. said, that 
w ithout resorting to usage, which 
might be different at Leith and 
Loniorij he was of opinion, that 
after so great a lapse of time be- 
tween the rendering of the two 
aCtou^s, the brokers as betwixt 
themselves and their principal, 
must be presumed cither to hdve 
received actual payment of the 
average loss from all the under- 
writers, or to have settled with 
them in account some way or 
other. For the purpose of re- 
covering from the defendant, 
Jhey should have apprised him 
in August 1806, of tlip state of 
the underwriters, who, he was 
naturally led tq suppose, had 
settled with the brokers, and 
their silence had deprived him 
for the space of two yffars of all 
opportunity of enforcing the 
policies of assurance. The bro- 
ker’s laches was an ans^i^cr to 
their demand Ugainst their prin- 
cipal, and they must look to the 
underwriters, whom they had 
trusted. — Verdict for the de- 
fendant. 

Fide Edgar v» Buxnpstead 
1 Gamp. 411. 


1810. 

Bousficld 

u. 

Creswell, 
Executor of 

M'lllTFXELD. 


COMMON 
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I'riJiiy, 

Jt*f()v<*iuberiJU. 


An action may 
be maintained 
U(fon a bund ex- 
pressed to be pay* 
able to a mer- 
cantile bnu, by 
the persons who 
actually consti- 
tuted the firin 
when the bond 
was executed. 


COMMQN PLEAS. 


FIRST SITTINGS AFTER TERM IN XONDON. 


.T. Moller and T. Moller v. Lambert. 

% 

CTION on a bottomry boad.fxecuted in Por- 
tugal. ‘ Plea, non est factum. 

. The bond being read, it appeared that the defen- 
dant thereby bound himself to the “ Widow Moller 
and Son.” It was proved, that the Widow Moller 
liadixsen de^id some years before the execution ot 
the bond, and that the plaintiffs, he^ sons, have since^ 
continued to carry on trade under the oldT firm. 

Lens, Serjeant, for the defendant, objected, that 
however a bill of exchange or promissory note might 
be given to a mercantile firm, — ^in such* a 'solemn in- 
strumeiir as a'bond, the name^ of the obligees must 
be specifically mentioned. * > , , 


Jiestf 
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Best, contra, maintained that in this respect there 
was no difference between deeds* and simple-con- 
traot instruments, and that a bond given id** Messrs. 
Childs’’’ might clearly be sued upon by the members 
of that house. , 

Sir James Mansfield C. J. thought it was enough 
if the plaintiffs were proved to be the persons meant 
by the Widow 3Ioller and Son ; and — 

They had a verdict accordingly. 

Best, Seijeant, and Reader for the plaintiffs. 

Lens, Serjeant, for the defendant. 


Callaghan' v. Aylett. 


^T'HIS was an action on a bill of exchange, drawn 
■*“ by the plaintiff to his own order, upon and ac- 
cepted by the defendant ; •payable at Ramsbotiom 
and Co.% Bankers, London. 


The ddifilaration sta^id, that the defendant ac- 
cepted the bill, according to the usage and1:ustom 
merchants. 


18(0. 



J. xMoLLER 

and 

T. Moller 


V. 

Lambert. 


If a biU of 
change be ac* 
ceptfd payable 
at a particular 
place, in an ac* 
tion against the 
acceptor, the 
plaintiff must 
pro\e that it was 
presented ^lerc 
for payment 
when it became 
due* 


The 
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1810. 

OalLAGH AN 
Aylett. 


The plaintiff’s counsel proved the defendants 
hand-writing as ac/^eptor of the liill, and there rested 
their case. 

Clayton, Serjeant, for the defendant, objected on 
the authority of Aml/rosc v. Hojmood, 2 Tatinl. 01. 
th^. the plaintiff was bound to prove, that the bill, 
when it became due, had been presented for pay- 
ment at llamsbottoin and Co.’s, bankers, were it \vas 
made payable. 

Marshall, Serjeant, and E. Lawes, contra, con- 
tended, fhatthis was unnecessary in an action against 
the acceptor. 

Mansfield, C. J. saved the point; and the jdaintiff 
had a verdict, subject to'the opinion of the Court of 
C. P. as to the necessity of proving that the bill was 
presented af the liankers for paymtJnt. 

A rule nisi having been obtained in the ensuing 
term, fdr setting aside the verdict and entering a non- 
suit, — 

itfOns/taW,, Serjeant, shewed cause. Ho denied 
the authority of Ambrose v. Hopwopd, as that was in 
reality an action against the tlrawer, and passed 
without argument. In Saunderson v. Judge, 2 H. 
El. 509. it was solemnly detcriniue.dj that if a pro- 
missory note be made payable at a particular place, 
this is a mere memorandum, and no part of the con- 
tract. T'his ’principle has. been invaria^ily acted 
upon since. In Lyon v. Sundius, 1 Camp. 423, Lord 
14 Lllenborougu 
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Ellen s oRCOcin RuIJ, that if a bill of exoliano’C be ^^ip. 
acf .Red, niiyableal a banker’s, iii aiiartioii agamst ' 

* . - '*,1 II ' CALLA-GUAIf 

( * orr* p ,r, i'oro ib uo occasion to allegi^ or prove ^ 
iii-at ii w vs i,rr';( Hied therefor ]>aymcm ; and in Aylext. 
}J ltd V. {• nnnanfs, 1 Camp. 425 u. Bayley, ,T. ajjaiu 
raied the same way, in an action on a promissory 
mde. At any rate, the Court would not ur'iev a 
nonsuit to be entered ; but, .at most, would grant a 
new trial, as the plaintiff’ might have given evidence 
of the consideration under the money counts. 


Court («). In Saundemon v. Jud^e, the place of 
payment was a more meinoraiuliini at the foot or on 
the back of the note. The jilace where this bill of 
exchange is made payable, must he considered as 
part of the coninict between the acceptor and the 
holder. The j)ei>ea on whom a bill is drawn, may 
accept it generally, or he may accept it sjiecially. — 
This is a speciaf and (|Haliffeil aoccpfcince. The 
defendant nudertook, that w’heu the hi! I became due, 
it sbould be paid at Ilamsootlom Co.'s-, — iv)t tliaj., 
lie shouhi be liable upon it imii crsally. Tliere was 
no objection, in point of jaw, to bis limiting his re- 
sponsibility in this nianiicr ; and it seems lair, diat 
wlien a party has provided funds at his banker’s, for 
the due satisfaction of a hill of exchange, he should 
be allowed to protect himself from tlie risk of being 
arrested upon it by a malicious crediior. It appears 
to have been decided at the (^ourt of King’s Bench, 


(a) IIeatIi, Lawre.sce, and CuAHsaE, Justices; — ubicnlc 
Mansfield, C. J. 


in 


■it 
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1810. 

Callaguan 

V. 

Aylett. 


ill Parker v. Gordon (a), that if a bill be accejitcd, 
jiayabie at a bftiikyr’s, it must be presented tbere for 
pujinent, to charge the drawer ; amt it is imjmssi- 
ble to make any distinction for this purpose bct\Yefii 
the drawer and the aijceptor. The rule must there- 
fore be absolute. , WJicn tlie plaintiff con%ed him- 
self to the count upon the bill, he took the risk of 
our opinion being against him, and the qiu>tion re- 
served for the court was, Avliethcr he ought not to 
have been nonsuited at the trial. 

Rule absolute for entering a nonsuit (b,) 


(fli) 7 East, 385. There, the only evidence of presentment was 
at the banker’s, after banking hours, and Lord ELM:^’BOROL(^II 
seems rather to have thought, (hat if the bill had been presented 
personally to the acceptor the day it became due, this would have 
been sufficient. 

{b) Q. Will Jhc acceptor be discharged if H<c bill is not presented 
for payment at the place where it is made payable, the very day it 
becomes due ? If it is duly presented and 4|shonoured, will the ac« 
ceptor bt entitled to immediate notice of this dishonour, as in the 
case of the drawer ? — Will he be obliged to show that he has been 
damnified by the laches of the holder, or will it be incumbent on 
the hjl^er to prove that he had not funds to satisfy the bill at the 
place where payment was to be demanded ? 

N, 6. Since the above was printed, the case pf Fen/on v* Goundry 
has been argued on demurrer in theCouft of K. B., and the Judges 
of this Coprt have shewn a strong inclination to overrule the deci- 
sion of the Court of C. P. in Callagkdii v. JyktL The point be- 
ing of such importance, the judgment of the^ourt of K. B., if fu 
iially pronounced during E. T. 1811, will be ueutioned at the end 
of this volume. 
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ARGUED AND DECIDED AT 

* 

NISI PRIVS 

* 

IN K. B. 

At the Sittings in ami after Hilary Term, 
51 George III. 


SECOND SITTINGS IN TE'RM AT WESTMINSTER. 

* mSmSSSSSSA 

M 

CooMBE V. Miles. 

was an action against the defendant as aO- 
ceptor of a bill of exchange, drawn by Pimp- 
ton, Goddard Co. payable to their own order, jnid 
indorsed by them to the plaintiff. — Th« defence was, 
that the plaintiff had been guilty of usury in dis- 
counting the bill. It’ appeared, that when Plimpton, 
one of the drawers, requested the plaintiff to dis- 
count it, he said he would not do so, except Plimp- 
ton Would* take about ^70» worth of ready-made 

prove that tUe floods were of tlic estimated value, and theliurthen of proof lies 
be would impeach the transaction as usurious. 

VoL. II. O 0 Plimpton 


J81K 

Saturday, 
February S?. 

In an action by 
the indor^^ee of 
a bill of CY- 
rliaii^je, ultlioiig;Ii 
it appears (luit 
tlit^ plaint ifi*, in 
discounting it, 
requiied the in- 
doi ser to take, 
part ill t»^oods ; 
i<tUI, if the latter 
voluntarily ac- 
ceded to that 
propoNal a^ ad- 
vamaftcous to 
him, the {jlaintilT 
is not bound In 
n the defendant if 
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x’sai-'troats at a given price. PZo/yj/oji answered, that 
lie Mats \eiy r» ady* to take the waistcoats, as he 
thought he coitkl make a prolit of them," and the bill 
was discounted bythe jdaintiQ" accordingly. 

I 

(rnrrow for the defendant, contended, on the ati- 
ihorily of Davti v. Hardacre, ante, 375, that the 
plaiiitifl' was bound to shew' that the waistcotiJs were 
of the value cliarged, as it appeared that he iiisisu d 
njiou their being taken by a man who did not want 
ready made waistcoats but ( .isli for his bill. 

Loid ELncNXiOROUfiH. — Where circumstances of 
strong suspicion appear, I think it is fair to call upon 
the person who gives goods in discounting a bill of 
exchange, to shew llmt thej were of the real value 
at w hich thej were charged. ^ But 'here, although the 
proposal to take the waistcoats originated with the 
plaintiff', the other party readily acceded to it, and 
said he thought he should make a prolit bj the 
fi-ansactioii. Upon this ev ideiice, therefore, we must 
rather presume that the goods were charged beneath 
their true value ; and it lies upon the defendant to 
prove the cocitiary, if he would impeach the plain- 
tiff’s title to the bill on the spore of usury. 

Verdict for the plaintiff. 

Park and Lawes for the plaintiff. • 

Curmw for^the defendant. , 


(AUoniw, UM BQiI Tasi,} 


FinST 
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FIRST SPITTINGS AFTER TERM AT WESTMINSTER. 


Alexander v. Gibson. 
^^^CTION.on the warranty of a horse. 

A witness was called to pro^i' tliat theliorsehad 
l)ecu sold to the plaintiff by the defendant’s servant 
at £ast Grinsfead fair, in Deceudjer lOOf), and that 
the servant then vjarranted the horse to be sound. 

J*ark, for the defendant, insisted, tfaabthe plaintiff 
was bound either to call the servant himself, or to 
begin by proving that he had authority from his mas- 
ter to warrant the horse. 


WednrsdaA • 
rebiuar> 1 U 

A servant rni- 
plo\Ldto bell a 
hurve and le* 

Cl ive the prue, 
has an iinplu d 
aiithoritv towar- 
lant the hoiae to 
be sound , and la 
an action upon 
the wairanty, il 
ts enough to 
pio\p that it 
wa*? givt n by tht 
SLivant, ^tlthout 
calling him, or 
ihewiiig llint he 
hadaii\ special 
fuitlionty for 
that iniruoae. 


Lord Ellen BOROUGH.— If the ser\ant was^AUa- 
thorized to sell the horse, and to reci^tve the stipu- 
lated price, I thihk h^e was iucidcntly authoriseil to 
give a warranty of soundness. It is now most usual, 
on the sale of horses, to requin* a warranty, and the 
agent who is employed to sell, when he warrants 
the horse^.’ may fairly be pfesumed to he acting 
Avithin tin* scope of hi^ authonty. T]|is is tiie com- 
mon and msual manner in which the bi.siuess is 
done, and the agent must he taken to be vcsteil with 
power to transact the biisine^is with whichj^ie is in- 
„ O o 2 trusted 
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1811. 

ALEXANIiER 

V. 

Giusoy, 

If a witness un- 
4?\pcctrcUy gives 
evidenee against 
the paity calling 
liim, although 
his evidence can- 
not be in part 
relied upon 
and the rest of 

it dibproved, 
it may be en- 
tirely repudi- 
ated, and >\ iN 
ne«:‘^cs may be 
called oil the 
same side to con- 
tradict him. 


trusted, in the coiiimoa and usual nianiicr. I am 
of opinion, tlierefore, that if the defendant's servant 
warranted this horse to he sound, the defendant is 
bound by the w arranty ( a ). 

I 

Theovidenco objected to was aecordinu.ly receiv ed. 
However, the servant himself was afterwards volun- 
tarily called by the plaintiff, and swore positively in 
hisi examination in chief, that he was expressl y for- 
bidden by his master to warrant the horse, and that 
he had not given any warranty. The plaintiH’s 
counsel, uevcrtlleless^^■alled anotln'i* witness to prove, 
that at the time of the sale, the servant declared that 
“ the horse was sound all over.” 

Park objected that thl'' plaintiff was not now at 
liberty to contradict his own witness.” 

Lord ElleiVborough. — If a witness is called on 
the part of the plaintiff, who swears what is ])al[)aT 
bly false, it would be extremely bard if tlie plaintiff’s 
case should for that reason he sacriliced. But 1 know' 
of iui.rule <»f law by which tlie truth is on such an 
occasion to be’^hiit out and justice is (o be perverh'd. 


(rt) So if a broker is autho- the broker may have exceeded 
mod to advertise a sliip as a ge- his authority. lUiiquist v* DiU 
ncral ship to any particular pqrt, chelJ, K. B. Silt. p. M. T. 
and in his advertisement he vrar- 40 Geo. 3. Cor. Dord 
rants tlia^he shalksail with con- Abbott on Shipping. Patt f J. 
voy, tlie owners arc bound by this c. ii. 8. • 

warranty, although in giving it 


In 
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In Lowe v. Jolitfe (a Avliich turned on the validity 1811. 
of a will, all the aliestiiig witncibes swore to the in- 
sanity of the testator when the will was executed ; AtEXAUDEa 
hut they were contradicted by other evidence, and Gibsok. 
tile will was establi^hetJ. Tlje parly is not to set up 
so much of a witness^ testimony as makes for him, 
and to reject or disprove such part as is of a 
contrary tendency. JBut'if a witness is called, 
and s;ives evidence aacainst the pafty calling him, 

1 tlimk he may bo contradicted by other witnesses 
on the same side, and that in this manner his evi- 
dence may be entirely repudiated. 

\ (S'diet for the plaintiff. 

(tan 0 X 0 and Abholt foiMhe plaintiff. 

Park and Marrynt for the defendant. 

•t 

I Attornies, Pt esktnd and Robei * 


(a) 1 BI. Rep. 365. Hde Bishop of Durham v. Beaumon<, 
1 Cdirip. 207. 


WednesdaVf 

IIawi.ev c. Peacock and another. leSruar) is. 


A CTIOIN of the defendants as acceptors of a bill 
of e.xchange. 


A (Icod alVgcd 
in a pica to be lost 
by time and <irci* 
dint, may be gi- 
ven in cMdcncc, 
if having been 


Jost at t je time 

Plea ! . the general issue : and 2tUy, a release lost pi^adiug a is 

® ^ ^ found beforetnal. 

by tinu* diul accident. 


In n''<minpsit, a. 
release may be 


The 


given in evidence 
undei the general 


O0.3 
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The plaintiff’s case being made out— 

I 

The defendants offered to give in evidence, a com- 
position deed, with a clause of release, executed by 
the plaintiff, M hich had been mislaid at the time of 
plea pleaded, but had since been found, 

G arrow iov the plaintiff, contended, that upon this 
record, the def<j|pdants could only giv6 evidence of a 
release lost by time and accident. 

Lord Ellenborouoii. — The averment of the loss 
of the deed relates to the time 'of plea pleaded, and 
applies only to the excuse of profert. The issue 
joined is, whether the plaintiff did execute such a 
deed as is set out in the plea, whereby this action was 
released. Therefore, if tfie deed vyas lost, and has 
been found since plea pleaded, I think it may be re- 
ceived in support of the special plea. — But it may 
likewise be given in evidence under the general is- 
sue. Itdias been considered, that a release must be 
pleaded specially in trover; but in assumpsit, the de- 
fendant may entitle himselfjto a verdict upon iion as-^ 
iumpsit, by giving in evidence, any thing to shew, 
that the plaintiff had no cause of action. 

I 

Verdict for the defendant. 

Garrow and Murrynl for the jdaintiff. 

i 

Irtf 

Parkj^udStorhs for the defendant. 

^ * 

[AUviulcSi Vlnant and Dalton ] 



Doe 
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i)QE d. BaKJCR V. WoOMBWEtl,, 

JECT:MBNT for a hiessufijre. Tbe dcmisfe was 
' Jaid on the 1st of Novembrr last. 


This x\ as a case bctwoou landlord and tenant from 
jear to year. The receipts for re# were not ))ro- 
dneed in pursuance to notice, but it ap])eared, that 
rent had been paid on the usual quarter daj s. 

• « 

On the 22d of March, a notice was given to quit 
at the expiration of the current year. No direct evi- 
dence was adduced as to when tHo tenancy com- 
menced. The dcclaratioij in ejectment was served 
pn the 16th of January last, vthen the defendant 
made no objection to the notice to quit, nor set up 
any right to the possession of the premises, but said 
he should go out as soon as he could suit himself 
with another house* * 

Marryaty for the defe^iidant, insisted, that tliere 
Was no evidence to go to the jury, to shew tha t* ttof ‘ 
tenancy had be^n determined before the demise. — 
Unless this vvere a Michaelmas holding, the eject- 
ment could not be supported, and there was equal 
reason to suppose, that the tenancy commenced at 

ChristniaSj Lady-day, or Mijlsumnier. 

•• 

Lord Ellen B ouoVGU. — I think^^he defendant’s 
declaration when served witli tlie qjectinent, is evi- 
dence to go to the jury, that this was a Michaelmas 
O o 4. holding. 


Jbebjtiary 

A notice wis 
giv^n on tile 
of Man h 
by « 1 1 ) (M »nl tdi 
his ten iiu to 
qi i( It t)it 
ration oi ^he 
cuiient 5 car* 

A <ltcl ir limn ia 
ejectment lay- 
lu tliiflfmibC 
oil tilt 1 t of 
JNoveu btr, wa$ 
on the Ihiii of 
Janu II \ foUdKv-rf 
in^ served upon 
the tcmjnt who 
at the time 
in idc no olyec* 
lion to the no- 
tice to quit, but 
wild he should 
go out 1 soon a9 
he ( oulil hi bun- 
s(U. J ( IS held 
to be ptma /act# 
t^idcncr, that 
the fcniUiry 
Coraittciui d at 
iVlu baclm.ts anil 
wasdeti rniined 
befoii'thr di> 
ot the dcmM** 
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1811 . 

Dos 

( 1 . 

Baker 

V. 


holding. If they believe he merely meant to say, 
that rather thaninvdlve himself in litigation, he would 
(juit possession as soon as he could get another house, 
althonghhecouldnotbelegally turned outthen, --there 
Is nothing to fix the commencement of the tenancy, 
and he will be, entitled to a verdict; but from his 
making no objection at the time he was seiwed with 
the ejectment, and giving* a qualified promise to leave 
the, premises. 111 may be understood to have admit- 
ted, that the tenancy had been determined by the 
notice, and that the action was well brought. If the 
latter construction should be put upon his words, 
there must be a — 

Verdict for the lessor of the plaintiflT. 
Park and Littledule for the Icssqr of the plaintifiT, 
Marryat for the defendant. 

£Attormts, Burt and f incentj\ 


A notice t j quit, if not served 
upon the tenant in 
possession, is no 'evidence to 
prove the commencement of the 
tenancy. Doc (L Ash v. Calvert 
ante^ d88. But if the notice to 
quit be served personally upon 
the tenant in possession, and he 
makes no objection to the time 


vv^en he is desired to quit, this 
is prnna Jade evidence that the 
tenancy commenced at the sea- 
son of the year when the notice 
expires. Thomai> d, Jones Sf 
W //t T, Ilci te Thomas ^ pobt. Doc 
d. Claries Bart. v. Foster^ K. U* 
E. 51 Geo. 3. 13 East* 


UCNDERSON 



HILARY TERM, 51 GEORGE III. 


561 


UcNDCBsoN ami Smith v. Wild. 


T 


HIS was an action for floods sold and delivered. 


The plaintiffs had been. in parnership as warc- 
honsemoii, arid sold the floods in question to the de- 
fendant, on the ()th of April 1809, and the 1st of 
February 1810. On the*25th of October 1810, they 
dissolved their partnership, and on the 27th of the 
same month, published an advertisement in the 
Loudon Oazette, .giving notice of the dissolution, 
and intimating that all debts due to the partnership, 
should be paid to Henderson only. » 


On the part of the defendant, two receipts^ signed 
by the plaintiff Smith, were put in and proved, one 
bearing date the 21st M^rch 1810, for the amount 
of (he first parcel of goods ; and the other, bearing 
date the 10th July 1810, for the amount of the last 
parcel. • . 


Garrow, for the plaintiffs, stated, that no money 
had passed when these receipts were granted ; that 
the defendhnt being a tailor, had done business on 
the separate account df Smith, vvhich^was attelnpted 
to be set ofi’ against the goods sold by the partner- 
ship ; and moriwer, that the receipts, although dated 

an 


S)ntHrd.i> , 
l<cb. 1(). 


If A and B are 

111 paitneiship, 

and ( owts 
them <i ‘‘Um of 
Hiotiey on tlic 
partneiship ic- 
roiiiiU (iicceipt 
for till'; given by 
A uponsrlting 
otl A private 
debt duo tiom 
himself to C, 

It ill b( a bai to ^ 
an ai tioii by A 
and B against 
C,foi the debt 
duo to the pait- 
Dei'>hip ; but, if 
after a dissolu- 
tion ot partner* 
ship between A 
and B, and a 
notKC ill the 
G irotte that all 
debts due to the 
partnership shall 
be paid to B| A 
collusiveI> give# 

♦ *Tcfeiptfor 
the d(bl, dated 
anterior to the 
dissolution of the 
partiiciship, the 
reciipt IS voidf 
and an k tioii 
may still be 
ni'iintaiiKd 
against C for the 
dtbt, in the 
uauKs ol A 
and B* « 
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in March and July 1810, had not in ffict hcen giverf 
H NPfusov partilership was di&sohcd, and the ad- 

jjml vcrtisenient had appeared in the Gazette. But at 
SMira whatever time the leceipts had been given, as no 
WitH. consideration passed to the plaintiffs, it was 

contended that tliey were no bar to the action, 

« 

jLawcs, for y|e defendant, allowed that tlje receipts 
had been given upon a set-off of Smithes separate 
debt against the debt jointly due to the partnership, 
lie denied, that in point of fact they had been giviil 
at a time subsequent to their respective dates; but 
whensoever given, he maintained the plaintiffs were 
estopped by them. Here was an acknowledgment 
of payment under the hayd of one of the plaintiffs on 
the record, who could uotpretend-tha^ hehad signed 
it ignorantly, or that any fraud ojr, deceit had been 
practised upon him. Bauerman v. Radenius, 7 T. R, 
063. and Alner v, George, 1 Camp. 392. were cited 
as in pdint. 

JLord Ellenborough vtas of opinion, that if the 
receipts had keen given bona fide at the times they 
bore date, they would have been a bar to the action, 
though the defendant Hid not pay the price of the 
goods for the benefit of both the plaintiffs ; but that 
if they were in reality not given till after the disso- 
lution of partnership, and the advertiseiiieut in tlie 
Gazettjg, they were to be consjdei’ed fraudulent and 
void, 

Jhe 
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The evidence, which was doubtful, being closed, I8ii. 
Ills Lordship left it to the jury tt^say, when the re- ''''■»• — 
ceipts had been given. — The jury thought that they 
had been fabricated after the dissolution and a<lver- s?«ith 
tiseraent; and therefore, by Hjs Lordship’s direc- 
tiou, found a verdict for the plaintiffs, — which, upon 
a motion for a new trial in the ensuing term, was ap- 
proved of and confirmed by Hie Court of K.. B. 

Garrow and JSarrotc for the plaintiffs. * 

Lawes for t.he defendant. 

[Attornios, Caton and }Vthhen»J 


Vide Ridley v. Tayl»r 13 East, 175. 


Rex V. Fisher and others. 

r¥^IlI.S was an indictment against tlic printer, pub- 
lisher, and editor of a newspaper called The 
Day, for the publication of a libel upon one Richard 
Stevenson. 

The indictment stated, thJt before the printing 
nd publishing of the* scandalous, (lpfamatc«^ and 

licatioa being to prejudice the mMn of jur>raett against the accused, and to 
iaU 

malicious 


Saturday, 
February 16« 

It is libellous to 
publish the pre- 
liminary exami- 
nations taken 
ex paiU before 
a magistrate pre- 
vious to coraiuit- 
ting a man for 
trial or holding 
him to bdi! tor 
an ottence ith 
which he is 
charged ; the 
tendency of such 
depnschitu of a. 
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liix 

V, 

Fish HI 
and Others 


malicious libel tliereia afterwards mentioned, to wit 
* on the dth day oftOctober, in the -SOth year, &e. one 
Mary Popplewell preferred to and before the Hinlit 
IJonourable Thopras Smith, tlien and still continu- 
ing to be Mayor of the City of London and one of the 
keepers of the ))eace ami justices of our said Lord 
the King assigned to keep the peace and also to hear 
and determine divers velonies, tre&j)asses and mis- 
demeanors, cimmitted within the said city of Lon- 
don, a certain charge against the said Richard 8te- 
j)henson (that is to say) a charge, that the said Richard 
Stephenson had, on the high seas, within the juris- 
diction of the admiralty of England, on board a cer-^ 
tain ship, unlawfully made an a.ssault upon h(‘r the 
said Mary J*opi>levvell, with intent her the said Mary 
Popplewell, feloniously*and against her will, to ra- 
vish and carnally to know ; to vfit, at &c. and that 
the. defeud|iuts well knowing the* premises, but be- 
ing malicious and ill disposed per^ons, and devising 
and intending to traduce, defame, and aggrieve the 
said Richard Stephenson, and to injure andj^gu- 
dice him in the minds of the liege subjectfO^l^ur 
ff.nr d the King, and to cduse it to be believed, i^iat 
be was guiltyof the said assault, and thereby to pre- 
vent the due administration of justice, and to de- 
prive the said R. S. of the benefit of an impartial 
trial, for and concerning the matter of the said charge, 
did, on the 12th day of October, in the 50th year, &c. 
at &c. wilfully and nfiiliciously print ai)d jmblisb, 
and c»use and procure to be printed and published, 
a certain scandalous, malicious and defamatory li- 
bel, of and concerning the said charge and the mat- 
ter thereof, which said scandalous and malicious li- 
bel 
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bol was and is according to the tenor and effect fol- 
lowing, (that is to say) “ Policc.-y-Mansion House. 
The Captain, for whose apprehension a warrant has 
been issued, as we stated in dur yesterday’s paper, 
was appi’ehended on Wednesc^,ay aftenio«ai by two 
of tlie city officers, at the liouse of bis attoi’iiey, and 
niulcrwcnt a private examination before the Lord 
Mayor 3 esterday^ morning. 'His name is Stephen- 
son and the charge preferred againstshim w'as, for 
assaulting Mrs. Popplcwell, the wife of Mr. I'op- 
j)lewe]l, who, -we understand is attached to the com- 
missariat department in the Isleof Barbadoes, with 
intent to commit a rape on boar<I his own ship, the 
Mentor, on her passage tt) England. The circum- 
stances of this case, so di<-graceful to Captain 8te- 
})iienson, are, w'c understtmd, as follows: — Mis. 
Popplcwell embarked at the Isle of IBarbadoi's on 
board the Rachael, Cajitain Carr, being, one of the 
last BVest India convoy, amongst which was also the 
Mentor, commanded by Captain Stephenson, with 
intent to join her husband in London. In the course 
of llic voyage, a dead calm stopped the progress of 
the fleet, and mutual visits were paid from the (tif- 
ferent ships ; amongst otlurs, the pas.scugers and 
officers of the RaMiaeJ, were invited to partake of a 
ri'past on board the Mentor, and Mrs. Popplcwell, 
accompanied by Captain Cafr and some other per- 
sons, accordingly procecdfil in the .ship.s' boat to the 
vessel, wWre they were hoftpilably received and 
luxuriously entertaine^l by Capt. Styihensor^ who 
W'as peculiarly marked in his attentions to IMrs. 
Popplcwell during the day. While the party were 
enjoying the pleasures of the.feasl> however, abri.sk 

gale 


6C5 

1811. 


Rex 

v» 

Fisher 
and Others. 
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1811 . gale sprung up, and the surfece of the ocean, '\^hlc^l 

V had preiiously ■ been undisturbed ?>y the slightest 

Bet zephyr, became now agitated with considerable fury, 
Fisheu ^ s>niall alarm of Mrs. P., who became ex- 

»ad Others, ceediugly desirous to return to her oun ship, prom 
this step, howeicr, she uas detenetl by tlie rough- 
Bess of the sea. In this dilemma, Captain Slephen- 
son, with much apparent politeness, begged she 
xrpuld not mdlke herself uneasy, observing, if sbt 
was not afraid to remain under bus' protection, he 
would give her such accommodation, and endeavour 
to consult her comfort and happiness i'n such a man- 
ner, as to leave her no ground to lament her tempo- 
rary absenee from the Raehacl. After some persua- 
sions, Mrs. P. agreed to accept the offer, as from 
the increasing strength bf the wind, she saw there 
was no hopes of her being able to get back that night 
by the boat, without being expdsed to hardships 
extremely unpleasant for a female to encounter.— 
Captaiq Carr and his male friwids thcref re quitted 
the ship, leaving Mrs. Poiiplewcll behind tliem, and 
returned to the Rachael. ^ The state cabin was then 
p tp op ared tiy Captain Stephensou’s directions for his 
fair visitor, to which she soon after retired, but 
had not remained there long, ivhen the oblrpsion of 
the Captain upon her privacy, excited no' little 
astonishment, which, from his subsequent conduct, 
increased to the utmost alarm. He commeiiced bis 
attack by apologising tor hisentrance, and-by ascrib- 
ing hisP!mexj>e<ted visit to the* impression which the 
^charms of Mrs. Popplewell had made upon his too 
gusceptible heart. He proceeded in the mmr strain 
of fulsome flattery for some time ; but niiding that 

8 his 
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hi'' eloquence- had no other effect than to raise tiie 
iiuiignai'ou of Lis innocent visitor, he procecdedfroin 
V ords to deeds, and having, in the first instance, 
nn[)rinted ^otne impassiooate kisaes, he took some 
otlu-r liberties with the person pf Mrs. P. \vhich de<* 
hcitcy forbids our describing, but which so far irrU 
fated and terrified Mrs, P. that she shrieked with 
tlie utmost violence. Her cries at length attracted 
the attention of a gentleman named Austin, whow^s 
a passenger in the vessel, and who instantlyi rushed 
to llie spot, in time to prevent the perpetration of 
the vile and dishonourable intentions of the Captain,- 
from whose loathsome embrace he extricaterl his al- 
most senseless victim. The ensuing morning, Mrs^ 
P. returned to the Rachael, and on her arrival in this- 
emintry, instantly informed*her husband of theatro- 
Clou^ raaouer in which she had been treated, and 
imined^iate application was made for a .warrant, in 
eonsequeuce of which, the criminal is likely to meet 
the legal punishment of his villainy. The result of- 
the examination yesterday was, that the Captain was 
himself held to bail in 41CIOOO, witli two sureties in 
50500 each, to answer for his appearance at the Ad- 
imralty Sessions or Court of King’s Bench, as the 
jiarties i^ay think ht, tp take hn trial for the offence. 
Mrs. Popplewell is a woman of an interesting and 
intelligent countenance, about five and twenty years 
of age. The Captain had nothing either captivating 
or prepossessing, in his appearance, and is about 30. 
lie did not seem the least affected aiifis disgiRCCful 
situation, tfor to feel, in the slightest degree, thovery 
contempt^is manner in which he was regarded by** 
all who wwe aware of his uumanlyfconduct. lie 

employed 
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Rl\ 

V, 

Fisher 
4nd Others, 


' employed a s.hovt liaucJ writer, a barrister, and ft 
piialanx of fricudfc., if |)0Sf5i])le, to intimidate his ac- 
cuser by the publicity of her exposuret ' Wolwith- 
standing these attempts, however, to screen iJimself 
behind her delicacy, she gave her testimony in tlie 
clearest and most collected manner, which consci- 
ous imiocenee and innate virtue could only have 
enabled her to a< < oinpUsh. This was the only ex- 
apiination which occurred at this otSce worth de- 
tailing.” To the great damage, &c. 

In support of the first averment, in the indictment, 
the deposition was given in evidence which Mrs, 
Poppletrell had niade before the Lord Mayor. The 
farts stated in this were not materially difterent from 
the narrative part of thh libel, except that the out- 
rage was sworn to have been committed in a voyage 
from England to the West Indies*.' 


JUarji/af, (or the defendants, insisted that the pub- 
lication could not be considered a libel, as it contained 
a just and true account of a judicial proceeding. lie 
alied upon Curry v. Waller, 1 lios. Pul^ in 
which the Co‘urt of Common Pleas held, that an ac- 
tion could not he maintained,, for'publisliing a true 
account of the proceedings of a court of justice, how- 
ever injurious such publicawou might be to the cha- 
racter of ail individual, — andJiciCV. Wrisfht,^ T.R. 
293. where the Couri of King’s Bench refused to 
granlra criminal information against a bookseller 
as for a libel in printing a true but unauthorised 
. copy of a report of the House of Coranjons, which 

13 
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wlrtcli reflected on the chamctex of au individual, 
and the doctrine was broadly laid down, that it is 
neither the subject of a criiuiiial prosecution, nor of 
an action for damages, to publish a true account of 
the proceedings in parliament, or o/ courts of justice. 
That doctrine has been since iuVariably recogni/ed, 
aitd was lately acted upon in the ease of Hex v. 
i'urbes, before Mr. Bakon Twmpson, at WiueUester. 
— Proceedings before magistrates, statid upon the 
same principle. It is of tin* utmost importance, thdt 
such proceedings sliould be public, and if individu- 
als m any instance are thus injured more deeply by 
groundless charges being brought against them, they 
have their remedy against their accusers. There is no 
danger of persons eommitted being deprived of a 
fair trial by means of such ^tubliealioiis. As they 
are known to be ex parle, implicit eredit is not gi- 
ven to them, and jyeu keep tlieir jiulgntents sus- 
pended, till the day of trial arrives. Besides, the 
law does not suppose tliat jurymen are eiilirt ly ig- 
norant, when they come into the box, of the matters* 
they have to try ; for they were required to come 
fiom the neighbourhood of the place vvlierctlieotfenro 
w'as committed; and it is well known, that when any 
caseof publk interi’st crises, it is imivorsally talki d 
of, and iftnumerahle re])oiis concerning it arc whis* 
])ered abroad, from which tlte minds of jurj luf'u afc 
inmneh greater danger of being poisoned, tJianfrom 
authentic accounts of the inforiaatio»i& upon oath be- 
fore the coinmitthig luaj^istrute. Tbs' seu'C of the 
legislature has been lately tloclared upith Ibissubjcel. 
Abill wasiutroduted intoparijamenttoprohibiltia s.^ ^ 
VoL, II. ^ P . public •ations 


I8ir. 

* ,, 
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publications (wliich shews, that they were not unlavi^- 
l ul before) ; but the opinion of enlightened men being, 
that the general benefit arising from thopi outweighs 
the pri\ ate inconvenience, the bill was dropped. 

Lord ELLENBORoucn. — If any thing is more iin^* 
portaut than another in the administration of jus- 
tice, it ih that jurymen should come to the trial of 
those persons on whose guilt or innocence thej’- are 
to decide, with minds pure and unprejudiced. Js h 
possible they should do so, after having read for 
AveefcS^ and months l)efore, ca" pa/’/e statements of the 
evidence against the accused, which the latter had 
no opportunity to disprove or to controvert? By 
their own public declarations we know that th« 
minds of jurynieu are often pre-occupied by siicli^ 
stdtenicntst and that they procceiJi with terror to th 
discharge of their duty, from the appreheusion that 
an antecedent bias may influence tliicir verdict. These 
publication.s tend alike to the conviction of the inno- 
.cent ami the acquittal of the guilty. 1 fully accede 
to the cases cited on the part of the defendant. But 
how can the publication qf preliminary examinations 
taken ex parte be brought within the scope of th<‘se 
determinations ? The publication of proceeilings in 
courts of jmstice, where botli .si(le.s are heard, and 
mattersarefinallydetermined, issalUtary, and there- 
fore it is permitted. 7’he publication of these preli- 
minary examinations^has a t^ndeuc^tq pervert the 
public mind, i|Bd to disturb the c6»irse*of justice ; 
and^it is therefore illegal. What injurious to in- 
dividuals apd to the community tlie’laV considers 
criminal. — To look to the case before us, — it must 
' be 
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Wthp svii'^ious wish of iilf that tlio pofS^on ac'cused by 
tliib iady should IiaV^afair aud Uftpartial trial. The 
houotir and security of the female sex are involicd 
in the issue, Doles thi4 publication leave the mind 
in a state of eqnipoiseas to his,guiltor innocence?— 
No one, with the feelings of a man, ran read it with- 
out being roused to indignation against the person 
whose niiscomjurt is depufed in Siuh gloWing co- 
lours. Even if a fair aud dispassionate account of 
the examination were allowed, is this account fair 
aud dispassionate ? It < onies to < onelusions whii !i 
would only be fair after verdict. It assumes e\«‘ry 
thing that the woman said to be tiiu*, and lepresenls 
the accused as conscious of his guilt. It talks “ of 
the contemptuous maimer in which he was n'gnded 
b> all who weie auare of l«s unmanly conduct,’' and 
trininphantiy asserts that “ he is likely to meet the 
legal punishuieirbof his villainy." Allowing the ut- 
most latitude to fair and candid statement, is this 
to be toleraUd ? Jurors and Judges are still but 
men; tliey cannot always eonlronl feelings excileil 
bysuch intlaraniatoiy luiiguage. If they arc exposed 
to be thus wax’ped aild luish d, injustice must some- 
times be done. Trials at law fairl y reported, .although 
they may occasuhially prove injurious to iitdividuals, 
have been held to be jinvileged. Let them conti- 
nue so privileged. The beiiofit (hey piodnee is great 
and penjianent, and tin* evil that arises ftom them is 
rare aud jpcidental. Eut tlfcse prelimiuary exami- 
nations have no such privilege. Th^ir only tendency 
Is to prejudge tjbose whom the law still presumes to 
he innocent, and to poison the source’/ of justice. — 

E p 2. But 


1811. 



Rex 

V, 

Flm^ik 
and Otbora^ 
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1811. V' lull defence can be made for a publication like 

— V'— ' till'', wiiii li besides containing an ex parte statement 
Hi V of evidence liefore a magistrate against a man who 
Fishib has hud no opportunity to defmid himself, actually 
ami Othtrs. denominates Itiin o c/vwi/wo/, and descrilies him as a 
. moiish'r? It k of inliliite importance to us all, tlort 
whatevi 1' has. I t< ndene\ to preAcntafair trial should 
b<‘ gn.irdi'd . gainst. Lw'i v om* of us msiy b-‘ (jiies- 
tioned in a t ait of I.iw, ami culled ilpor te. fhlti.d 
his'liU and his clia.iO .er. We would di 'n \\>.*>h to 
uieeta jurj of our couuirv iiun with unbiassed miiKh. 
Jim tor tills th< i( can lie no security if siiti. piil • - 
cations aie p« rinitli'd. 'I'he necessary tendeiiej of 
file hl)» 1 wus, 111 the laiiceugi' of the iiidictuicnt, to 
traduce and defame the prosecutor, and to prejudice 
him ill the iijimb of his eipmlrj int n, and localise it 
to he beluwed that he was guilty of the assault laid 
to his ( h uge, and to ileprne him ^pf the henefit of 
an imparltar trial, if so, the law infers that such 
was the intention of the defendants in pnhlishing it, 
and the/ must answer for tlu injury they huA’e thus 
done to the prosecutor indnidua'I^, and totliecoin- 
niuiiity of w'hicli he h a mr mbi r. 

The defendants were found guilt v. 

trj 

CUaroir and Gar ary for the prosecution. 

Marryat and Marnoll for the defendants. 

Fit/e*Stilcs 0 . Nokesj 7 Cast, 493, , > 


Thompson 
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Thompson r. M'Vbi rt.^. 


MimJaj, 
IVbrti iry IS* 


A SSUMPSIT (or the a-^o and oorupation of fur- 
uiohecl apartiiitiiis. 

Ploa, tlie general nsne, «'xcoj)l as to 10^.— 

aTuI as <o that a tendu. 

The sum claimed hy tlif jdaiutifl’Mas (JOo. I't?. 


Tf pi cm- "sure 
iiK J» Ui- \2 
in«nils{ tin, 
ati i '>i\ tu Miths 
tr quit 

aftM aid'', (Iti* 
rv may hi* 

iimu'd I) ^ a. 

iHIl IS iiotku 
I i xpirn^ 

( 1 (i ol tho 
If t )cai* 


On the 28th of Novcinher 1808, the defetidaiit 
took, the a(>ai'ttueiits months eerUun,and n\v 

months' notice ujkertenrds.'’ I'lie jear was to be^iu 
fjom the 2oth of J)<*<'oiubi'r following ; but he en- 
tered on the first of that moiitli, and the odd sum of 
£3. 10s. v%as for rent during’ thi.s interval. On the 
25th of May ifWO the defendant gave notice that he 
should quit at the eml of tlie a ear, and he accord- 
ingly quitted the apartwients ladbre the following 
Christmas. , 

Topping, for the plaiiitilf, contended, that the de- 
fendant, under the above taking, was not atlilx'rty 
to quit till six months’ notice had been gi\en after 

the expiration of the first yqar. — But — 

•• 

Lord Ellenborovoh was clearly of opinittiH^hat 
the defendant was only bound to remain the 12 
months certain, and that he wa.s at liberty to quit at 

P p 3 the 
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* ® • I • the end of that period, by givinj^ six months’ preViomf 

uoticf. His Lordlihip laid c'oiisiderable stress upon 
V. the word cerldin, applied to the first 1 2 inontlis, wlijich 
MABcawy. gliewed that every thing aftervyurds was uncertain^ 
and depended on the* notice. 

However, there being an irregularity in the ten- 
der, the plainlilThad a vcrdictwith nominal damages. 

Topping and A. Moore for the plajntiiT. 

6'army for the defendant, 

[AttornieS) Baxtet and Daniel], 


But a demise not for on6 Ho v* Cartwright, 4 East, ^29* 
V demise for a year, 

' year,” enures as a demise for audsofr<jpp}earto year.^^ Bircl^ 
two y^ars at leA^st. Denn» d. Jack-* v. Wright, ? T. 11. 380* 


if’ebt'Udry 19. 


In an action by 
tbe Indorsee of a 
bill of excbaitge^ 
il it appear that 
a prior paiiy was 
defrauded out of 
it. thepluintifi is 
bull 11(1 to prove 
wbai considera- 
tion f|<* g;ava 

tior i(. 


Rees v. Marquis of IIeadfout. 

npilIS was an action against ttiQ defendant as ac, 
■*■ cept(»r of a bill of exchange, drawn by one 
Whitlon, pa} able to his own order, indorsed by him 
to Cliambtrlainc Co. and by them, to the plaintiff. 

The plaintiff made out Z'pi^ima -fdtek Oase; bht 
rrV^oM, the drawer, having been called terprote^ 
hand-writing of one of the pattiOs,^ft nj[ip4''ared from 
|iis cross examindHon? that He'^la|elf hid Uever w- 

' ' ‘ * Cebc4 
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^ V 

cviived any.consideratiOnfor.theliiJi, and -had been ^8^*- 
tricked out of it by mes«»s of ^ gross v— 

Lord Ellen borough held that.oii this grdufdl the jyiarqaia of 
plaintiff was bound to prove what consideration he JIkaofobt, 
gave for it ; and as be was not prepared to' do so, 
his Lordship directed a nonsuit. 

I*arlc and Cbmyn for the plaintiff, 

t 

Oarrow and Topping for the defendant. 

[ Attornied, A*B9cktU aod E^ans, ] 


- r . . . . 1 

S. P. where the bill was drawn without consideration and under 
tjitres^* Duncan zJ. Scott, 1 Camjj, 100. 


Tuesday, 
Fchi^ttary 11»* 


COLWILL.W, KeRVES 

1 1 'TRESPASS for. breaking and entering tijp plain- AsUnpkecixsr 
tiff’iS bpuse,.,uMd taking his goo<,ls.^El«a.4lie 
generalissue. . , , . 

. j - '■> 1 “ < . '' ' ' 

The plaintiff was stated to carry on the business 
<^f a furniture lif^ker at the house u;^ qp^tion ;j and \ ' 

\t appcar§i^^%,tX#j?^st other 
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ISU. 



Coi \UI.L 


Uli \ I s. 


If \ for^fiau- 

<1 1 f il 

nit.i j» stiM if 
t!u i lu I) li!i« 

J* i, ll<‘ 

i( r litis t K pro- 
jXMt) 111 t ) ai, 
and 111* niav 
in iirt nil (li t'piics 

cis;aiii''t <1 ))( I Mill 
■w lu) ii )Vin^ .1 

l(» t ik<» B's 
ijod , i^noraiulv 
lalvCH t’nsf igo tda 

<tt V. IS pal t of 


baiikrnpt, who had carried on the same business in 
the same house. • 

Pui'U objected that the plaintiffcould not maintain 
tre.%piissfortlijssofa, as the property in it wlnle unsold 
continued to abide in the or j^iual owner, and the 
plaiutifl'was merely his servant to take caieof it. But 

Lord Eoi.knbokouoh held that the pliiintitfliada 
sjieciid property in the sofa, whieh, coupled with 
file possession, enabled him to maintain trespass for 
it 111 hisown uame. 

Park opened as a complete defence to the whole 
action, that (rmn/Zey alone had really carried on the 
business in this house; that hecomhig bankrupt, it 
was concerted, for the fraudulent purpose of jirii- 
tecting his goods from his assignee!? hnd his cretlitors, 
tliat the plaintiff should send into the house some 
articles, of furniture to be mixed Avith his ; that the 
plaintiff Avith this view sent in the goods for which 
the action avus brought; and that they aa ere ignorantly 
tak< n by the messenger under the commission, as 
part of the effects ot Grindleif. 

«• 

Lord EcLcsBoftouGH. — If a man puts corn into 
niy hag, in which (here is before some corn, the whole 
is mine; because it is impossible to distinguish Avhat 
Avasiniue from aa hat whs his. But it is impossible 
th.at^'ticles of furmture can Ue blended together so 
as to create the same difficulty. The goo'ds in ques- 
tion reriiaiued distinct, and the messenger might have 
6 discovered 
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discovered that the> belonged to the plaintiff. lie 
took them atlus peril. Whatever fraud there might ^ Cotwilt 
lx* in the case, the property was not divested from o. 
the plaintiff, and the stratagem described is no de- Rsivm. 
fence on tlie general issue to aa action at his suit for 
taking and converting the goods. 

The plaintiff’ had a verdict on the mportavit. 

(rairoiv, Jehyll, and Marryat for the plaintiffT. * 

Park and Storks for the defendant. 

[Attornics, Williams and 


If A enbroiders B’s cloth^ 
or converts hU metal into vessels 
or utensils, the property of the 
materidls m their improTed state 
still remains in B 5 but if A 
makes oil or wine of B's olives 
01 grapes, this being a new spe- 
cies of commodity, it belongs to 
A, and he shall render a compen-* 
sation to B for the materials. 
If A wilfully intermi\es his mo- 
ney, corn, or hay, 4 ith that of 


*B without his approbation, or 
casts gold into B’s crucible, our 
law gives the entire property 
without any atrount, to B, 
whose original dominion is in- 
vaded ; though the cyril law al« 
lows a satisfaction to A for 
what he has so improvidently 
lost. Vide % Bt. Com- 404, 5, 
and the authorities there re- 
ferred to. ^ 
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C— ^ 

Wlfdneadiiv, Rrv i\ Withers and Other.s. 

iebnj»ir> iO, ^ 


An attorney is 
not dt liberty to 
di&clos^ in (.VI- 

d^ncewhat has 
Wn confident 
comuidnl- 
cated to him by 
a client, nltKougb 
the lattt i be no 
part} to the 
enu be before the 
Court* 


r jj’IBIS was an indictment for breaking open the 
house of one Coplandt the prosecutor, and as- 
saulting and unprisoniUg his person. 


• On the part of the defendants, Mr. PhilUpson, an 
attorney, was called to state that the same* day the 
assault was committed, the prosecutor ronsulted him 
professionally, and gave an account of tlie transac- 
tion materially at %'ariance with his testimony in the 
wiliiess-box ; and that on the same occasion a Mr. 
JE?/ lice who accompaniei^ him, had in his hearing di- 
rected Mr. Philhpson to bring an action of trespass 
against the defendants, for breaking and entf ring tlie 
house now represented to he the prosecutoi’s as the 
house of him Mr. Bruce. 


It #as objected that the whole that passed be- 
tween Mr. PhUlipsoUf and the prosecutor and Jit uce, 
on this occasion, was privileged ou the score of pro- 
fessional bUnfideuce. , 

Garroto, for the defendants, insisted that at any 
rate the privilege .‘ould not extend to what was said 
by Bruce in the prosecUior’s hearing^ that this was 
a communication by U4hitd liia attorney ; 

B$^e ivgs no partt R> ibis prosecution* rto 
us to ca .. made hi|^bel»lf tb' the disK^lo- 

tion remained 

■* f Lord 
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iiOi'd lSLT.ENBO]RquoQ that an attorney is not 
at liberty to disclose what is communicated to him 
confidentially by a client, although the latter be not 
ill any shape before the Court; aud Mr. Phitlipson 
■jiras not permitted to be examiij^ed. 

The defendants found guilty. 


1811 . 


Rix 

V* 

WltUER*! 

aud Otlicfb* 


Topping and Marryai for the prosecutor. 

^ a arrow and Gurney for the defendants. ^ 

[AttoiniCbt FdUut gill wnSi Jt^lhjJ^ 


IT % 

f^tdc Wilsou u. Uastall, 4 T. R. 763. 


Wilson and Others, Assignees, &r. v. pALfocR. 


Thnr'. 

Ttbiu^O *,^1, 


fjpms was an action o/ trover, brought by the as- 


Htinkoi^ .ivinaf 
tr.tudulPUtlv«old[ 


, ^ ir.tuuuieuuv«oia 

signees of the partners in the late bankiiiff-liouse bdorig. 

. r ... . lUj^toncus- 

ti>nu •• \\ btoli 


of Demynes <to. for certain 
longed to them, of the value < 


ids which had bc- 

000 . 


in iliLir 

n.iRus, a»»d ap • 
pill d ihf pro- 


J)evayp.es CV.wqrethe defe. 

Up rertain bonua'twlooj^tt^ t6 thftrt ift an envelope i 
, a mnnorHudmrt, stadip^? thev had, depoMitd tht 
slot k, H Inch thej prortihdd to rftrplatc : This pai i tf 
longing to gtlipir pet^ajf ft bo^ealt with thetn, but ga 
to the customer till the eye of their bankruptcy, whf 
they must stop payment next woming;. that 0 

assignees of the bankiMii. 


( nvdstotlu'ir 

^ CrS, and owouwe; wlnle 
^ they reumitted 

solvent rapped 
ustonicr's naine, aPd i " 

-<• a collateral iCCUilt^ toi . i 
the sccuiitiLS be- 
' circumstaitres 
bonds, '.j>iag 
ng,uiist the 
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1811. 

V ^ 

Wll.bON 
and Others 

V. 

Balfuuiu 


he had ^16,000 navy 5 per cents standing in the 
name of Noble, o'ue of the partners. U|i the 19tb 
and 21s>t of July 1810, the house being pressed for 
cash, Noble sold' out the whole of the defendant’s 
5 percents, and applied the proceeds to the partner- 
ship purposes. On the last of these day.s, ^oble in- 
closed the bonds in question, which In lonj?ed to the 
partnership, m an envelope. Along with thoio he 
pntin a memorandum in his own hand-writingto the 
following etfect: — 'Borrowed and recei\edof J. Bal- 
four, Esq. ,£10,000 navy 5 percents, which we pro- 
mise to replace, and we have deposited w'ith him, 
as collateral securilics, these l>ond& of the Earl of 
Oxfonl and Mortimer, and others, which we pro- 
mise to .assign when required.” He then sealed up 
the bonds, and wrote upon the ervelo])e, “ The j)ro- 
perty of John Balfour, Esq.” This packet he de- 
posited in an iron chest among the securities belong- 
ing to other customers. There it lay till the 30th of 
July. In the interval there had been a great run 
upon tlie house, and the partners now intimated to 
the clerks that they must stop the next morning. — 
In the evening of this day Noble sent off the packet 
with the bonds to the defendant, accompanied with 
the following le‘' 

« Sir, 

whici 


This 


iade use of your navy 5 per cents, 
ir name, w'e send j^ou the inclosed 
'umify you against any loss, as wc 
o suspend our payments to-morrow 
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Tins was the first intimation ever made to tlie de- 
fendant iha*^ his 5 }><*r cents, had been sold, or that 
the bonds had been appropriated to* his use', 

Mr. NohU w as examined as a wifhess, and stated, 
t!i'»t atth«‘ time when heinclosed4he bonds (n the en- 
\*'i<.,)e, i.nd until the doth of July, he had no idea 
till' hoijNC must stop, although they had been for 
hejiic (iim in i.ifiit nlties; he intended, had theygoue 
on, to ha\e veplo'S ,| the stork of the defendant, wlnj 
in I'jHt ♦a^.e ouuld never have k^o^\n of its being 
so! 1 ; tliej migiithave taken the bonds at any time 
iiem the iron chest, and disposed of them as part- 
i-t'rship stock, 

It AVas ]uoved that the partners all eommitted 
arts of banUmptoy^on tlie .‘1‘lst of July, the day on 
which the commission bore date. 

Park, for the defendant, allowed that if the letter 
of the 30lh liud been the first appropriation of these 
bo ids to bis use, he would have no rigid to retain ‘ 
them, as tliat letter was evidently written in con- 
templation of uunkruptey. * But the transaction was 
to be referred back to the 21.st, when wo apprehen- 
sion wasentertaintxlof the house being insolvent. If 
the bonds iiad been then assigned to the defendant, 
there eould be no doubt that the property in them 
would have been transferred to him, and witiiout the 
assignment, he had the same right to them in e{|uity. 
He had a lien upon them for the value of liis 5 oCr^ 
cents. They w'ere etir-marked, and c'^ase to form a 
part of the general partnership property. Nolle w'as 

the 
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WlLSOX 
and Others 

Baliouk. 
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1811. 

Wilson 
and Others 

V. 

liALkOUlU 


th<- defendant’s a^ent as well as a partner in the bank-' 
ing house. Therefore, when deposited in tlie iron 
rijcsf , they were to be consideretl as in the defendant’s 

possession. • , , 

* 

Lord En-ENuoRcvjpH. — 1 am of opinion that the 
defendant has no right to the bonds in queation.- 
You say ho has a lien upon them. A lien means a 
right to hold. Bnt the defendant never held these 
bonds ; he had no possession of them till the very , 
eve of the bankruptcy, v\Ueu it iseoneeded the bank- 
rupts could not give a preference to one creditor 
over tbe others. On the 21stand down to the30th, 
tht'y only intended 10 deliver the bonds to the defen- 
dant, 'I’lie whole rested in intention. The possc^ 
sion was never put out of themselves. Noble was 
no agent of the defendant for the purpose of receiv- 
ing the bond.**. The defendant was entirely ignorant 
of the Iran .aetion. Noble uas a wrong doer in sel-'-' 
ling the 5 per cents ; and after that breach of 
the defendant was placetl in the same* situation as the 
other creditors of tlie house. A contemplated ap- 
propriation cannot be a virtual transfer. Had the 
memorandum been trii 9 , had tlie bonds been depo- 
sited with the defendant, he would have had an 
et|uitable title to them, and might have retained 
th'*m till ids debt was satistied. Btit they were not 
deposited with him ; they remained in itie possession 
of the bankrupts ; they might hove been taken froni 
the iron chest and carried into the marfeet without 
' .er knowing that his naive had been wtitten on 
the envelope. Had the adairs of the company been 
retrieved, his stock would have Ijeten replaced, and 

In- 
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be never would have heard of these bonds tlmt are 
supposed to have been deposited with him. The 
memorandum recites a false state of facts. Nohlr 
nu-rely put down upon paper an idea floating in his 
brain. No legal or equitable right to the bonds 
was transfeired by his act. It* is a case of extreme 
hardship on the part of the defendant; but the rules 
of law must not bend to o«ir‘ feelings or our wishes. 


1811 . 


Wilson 
and Others 

10, 

Balfour. 


Ve'rdict for the plaintiSV. 


Park in the ensuing term brought the point be- 
fore the Court ; but tlie Judges were all clearly of 
o]»iiiiori that the direction ^t Nisi Prius was right, 
and refused a rule to shew cause why there should 
not lie a new trial. 

* 

Tlie Attorney txencral^ Gorrmv, and Richardson 
for the plaintifls* * , 


Park and Topping for tlie defendant. 

[Attoroics, CUtylon and Seymtiur,'] 


Rex V. Hunt and Another. 


Fi Way. 


1 1 'Ills was an information hy Hi^ Majesty’s At- Thedefrn<innt 
^ toriley General, for a* libel in a uew.spaper gnilcy upon a 
riillecl T/ie Emmin(r. > foTnmuon"'vMch 

^ t fhari^cf jhimuht) 

* bAvSitg** 

printed, and H hbrf) if li« bprored t<? vHbouC IjavlPg it. 

Tlu> 
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1811. 'fliQ flrst count in the information charafod that the 
defendants cojM/wserf, printed, and puOnthcd too libel. 
' There were other counts for printing and publishing, 
Hunt and for jjublishing Only. 

and Another. ^ 

The Counsel for the Crown nieielv ad<n’'‘'{! the 
evidence required by stai. 3b Ce j. .’I. . . ' b ( ./ ; ♦ ' 

. certitied copyof theaffiduvit sworu b; t* e let - ' ' • 
at the stamp office, and a newspaj»er*cf.nt ' ; > c , r 
with the title of the newspaper described in tiiK, uiii* 
davit. 

7irotig/iam, for the defendants, contended tliat they 
, must be acquitted on th«‘ lirst count, wliich cliargi d 

them with cow/peA?/-igthe libelas vvellaspiinting and 
publishing it. Tins was a distinct and aggravated 
offence. Jf a man was both the autjior and publishe 
of a libel, he was guilty of a higln r In’cach of the 
laws, anddewerved a greater measure of punishment, 
than if he merely published what had been v. ritten 
by another and the tendency of w hich he himself might 
not understand. Here, although the evidence givi n 
W'as, according to the statute, sufficient to shew that 
the defendants had published the paragraph cliarged 
to be libel Ions, there was no evidence to shew that 
they were concerned in its eonijio&ition. 

Lord ELLKNBOBOur.H. — Itiscnough to prove pub- 
lieatiou. If an indudineut charges that the dofemlant 
did and cause to be done a particular act, it j.s enough 

(a) Vide Rex v. Hart and White, 10 East, 94. 

to 
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to prove either. The distinction runs throngh the 
whole criminal law, and it is invariably enough to 
prove so much of the indictment as shews that th*' 
defendani has committed a substantive crime therein 
specified. 


1811. 


V, 

Hunt 

and anotticr. 


The Jury found a verdict of Not Guilty, 

, ) 

The Attorney General, Garii‘ow, Ahhott, and 
liickardson for the Crown. 


J5/’0!(oAawi and E. Lawes for the defendants. 

Cj ^ 


Vide Regina n. lugranoj Sajk* 3f84. Rex. v* Williams poht 


Q q AD- 


VoL. 11. 
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ADJOURNED SlTflNGS IN LONDON 

r"""” 


Mnnilav, 
I’ebiuarj iS, 


AVr.TMIOLT ItOCER'FS. 


In an action for 
pnMniuins h\ an 
uiniciurit r 
sn!:<iiiii»t on HI- 
Miianrc hioKci, 
a foss niay he set 
oil that ho^ hap- 
p upon i 
poJu y suh ei ihed 
by (he pl.uiilii) 
4(1 tin <h (end mi, 
‘SS' iiirh (Ue 
clie< ted \\ irh <i 
tit I Cud u com- 

nii*wiup. 


A CITIO^i for proin'unns of insurance by an uuder- 
AvrikT as^ainsf aa iusurance broker. 


The {lefeiice was, a set-oO' fo a larj'er amount than 
tlie Slim claimed. It was stated, that the plalptiff 
had imderwriiteii to tlie defenilant a polii'y oil the 
sliip Margtirei ; that an‘a’,er:i!i:e loss had liajip^^ 
njion this j)oli<'A, which the plaiutitF himself jiaflFac- 
knoAvledged amoiuited to 0 .h Od. percent.’, that 
the defendant had aoV/ creijerc eommi'-''ion from the 
insured, for .•’■naraideoing Uk- solv. nc) of the jjlaintirt’ 
and the otl.er nnderwrik'rs, and tliat tlie defenilant 
bad therefiric a right to set off this loss against the 
premiums. 


(Jarroiv, for the plaintilT, deniod tliat these wero 
mntnal debts, the looS being due to the insnri'd 
only, though ree ivalih' by tlu' defendant as their 
agent, and poi"ledont the embarrassing situation in 
whieb the undervvriten would be placed, if be could 
be called upon, both by the insured and the broker, 
to pay liic los,s, and if <*ither of them could set it off 
to an action at the underwriter’s suit. 


Lord 



HILARY TERM, 51 GEORGE III. 


587 


lior»l Ellfnboroi GH — Tlip broker, a del 
c;erfe;eooiiiiinssiou, ino) l)elooke<l wpoiiastlieowia r v— 
of the polity; and he btiu" answi lable to the lusuu d " jlm.oi r 
for the lo''S, the .nnount iua> he eonsideud as due* KouLurs. 
to him, and may be bet ofl lu an ae^iou brom* Id a» aiiist 
linn by the iiiidtrwi ittr for preuiinms. 'I lieu fore, if 
the dideiidaiit jiioies tlie l.it^s opi'ud, lie wdl be 
entitled to a a ei diet. 

But the del cmhie coniinission btin" in uiifinq* 
eonld no! b( rci;ul.iily piov<*d, and there was a vei- 
ditl foi the planiti/h 

G an ow and Jha ijjaf for the idainti/l' 

Topping for till (hfiiidant^ 

[AUornies, Jamc^i iiid ''it ui ] 


/ tik Gro^c y. Dubolb, I i • R, 1 12. J>i/i‘ Dickabun, lb. 28 ). 


Cock r. TavYor and Anothrr. 


1 1 *' ffa\ , 

Jb t hi uai \ 20# 


^ I ''ins was an aetioii fortiiefiiu;! tofnoods brought ihii ..r 
from VIgiers to Loudon, in the ship IVIum, of miii’-K » i- 
Avhiehtlu phimtifl’ was masttr. * !1 !m .1” ' '»**** 

% \ I Nfiijr * 
hfi/ri L>rl<»e 

MiMP, ind A, T signsMie bill 1 tding to B *01(1 B ivM^ns it to C » uhn aarptsthc uiidei it^ 

C. IS lublt to an ai ttoii toi the frei^jhl at the suit ot the muster ol ihc 


Qq 2 


This 
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CASES AT NISI PRIUS. 


1811. 


Cock 


B. 

Taylor 
and Another. 


The bill of lading elated the goods to be sliipped 
by Robert Moidgomery apd (Jo. “ to be delivered 
at London, unto the order of Messrs. Hargreaves 
and Dalzel, or* to their assigns, he or tliey })aying 
freight for the .saipp as customary, with primage and 
average accustomed. 


This bill of lading was indorsed by ITarurcnves 4' 
^Dalzcl, at Ah'Jers, to Willumi Peters^ at Gibraltar, 
and by him to Tayhr 4’ Soti, of London, the defend- 
ants, to whom the goods were delivered, 


Park, for the defendants, eontendedthatan action 
for freight could not be maintained against the i|«- 
signees of the bill of lading. The captain had a Ij^n 
upon the goods for Ids freight ; but if he cl«oa|||o 
jiait with tlieni, be must resort to the contra^ on 
which the goods wxTe shipped, 'a'ud proceed aKpinst 
the original parties to the bill of lading. Th#-|)er- 
sons .primarily liable for the freight could not, by 
their own act, in assigning the bill of lading, transfer 
that liabihtjr, and give a right of action against a 
stranger. And the ease of Artazza v. Smallpiece, 

1 E(>p. N. P. Cui,. ‘2.3. was relied upon as in point. 

« 

Lord ELLnsnoRouGii.-r-Thc bill of lading tnakesi 
the goods deliverable to Hargreaves and Dalzel, or 
their assigns, hr or they paying freight for the same. 
The defendants, by'becoming aftsignee^.ofthe bill of 
ht'ling and recei\iug the gopds, adopt the contract. 
'I'hcy wt;rc avvare on what terms the goods were to 
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1)0 delivered, and by acceptinj; them they accede to 
those terms. I’hey derive a bcnelit from the plain- 
tiff's services, and must be supposed to promise liim 
a reeompeiice. Tfliere is no irans&T of contract or 
ri^ht of action. Till the delivery, there was no debt 
due from any one, and the assisfnees then became 
liable. The bill of lading iiTaj. be considered to hav e 
been in blank, and to have been Idled up with the 
name of the person to whom the delivery is made. — 
The liability is to devolve upon a sort of floating ap- 
pointee, and when he is determined, he is supposed 
to be a party to tiu' bill of lading, ami to enter into 
the contract with the master which is therein con- 
tained, 'I'o whom do Hargreaves Dalzd order the 
goods to be delivered ? — 'I’o Taylor ^ t^on, the tle- 
fendants. They take them, ’and they must pay the 
freight. 

• • Verdii tfor tl\c pluintiir. 

In the ensuing term, Park applied for leave to en- 
ter a nonsuit, couteudiug, that after the capta’m hud • 
parted with the goods, his only rimedy w.is an ac- 
tion against tliu original parties to the bill of lading. 
But the Court thought, that the defendants, h) ac- 
cepting the goods, entered info an implied undertak- 
ing to pay the freight, and a rule to shew cause was 
refused. 

G arrow and Tadtly for the ylaiiitilf. 

Park andJLflim for»the defendant^. * •* 

f Attoniks, 5^ FmhJUW^ and Thmas^^ 

Q q 3 ’ As 


1811. 

Cock 

V. 

TayloH 
and Another* 
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CASES AT NISI PHIL'S. 


1811. 

Vwf ■■■ y ■ ^ 

Cficic 

y. 

T W LOU 

and Another. 


1 ti>iu.ii_Y 

Where i( i'' pro- 
Milcd hy a ship s 
211 ti( lo^, tii.it any 
ol till' cieu Y\lio 
sh ill nlwnt 
IlieiMselvo'' fiom 
the slnp \\ Khoiit 
leave, ^li ill toi- 
fcitlheji 
if, nfiei one ot 
tin iifwlia^so 
nh'jtnt'^d liini'-elf, 
the iiuiNter re- 

iei\i‘. iiiMi b.H fv 

a ; nil and .iMoi^ ' 
him lo \niik like 
the !»., the 
tort ’itn e js 
%Y.nv il, in I tile 
w i^es .lie leco- 
MJahlc. 


As io the liability of the con- are delivered to the con&rgnce^ 
sigiK'C; v/f/e Robert!^ t\ Jlolt, the fi eight cannot be rccoveicd 
2 Shou. 41J. Where goods, from the consignor. Penioso 
by the bill of lading, are deliver- v. Wilkes, Abb. Shipp. Part 3. 
able to the consignee, on his pay- c. 7. b. 14. 
ing freight for the same, /f they 


Miller v. Brant. 


npiIIS was an artioa l)y a foroi^u seaman aj^ainsl' 
Ills eajilain, for wanes earned on a \o\agt; frulft 
liuiiiia to (lie [lort of London. 


Tlie defence as, that the plainlilf had signed ar- 
ticles, vilierehy it was provided' that if aiij of Iho 
crew should ahsent themselves from the sliij) before 
she wijs unloaded, williout llx' masicr’s leave, they 
should forfeii the whole of tin ir wages; and that af- 
ter the arrival of the ship in (he port of London, and 
before she was mdoaded, the phiintilf was absint 
from ber, witliout leave, a day and a night. 


These facts wire pro veil; but it further appeared, 
that when the piaiiititf returned to the ship, the de- 
fendant again took him into his servii'c, and that he 
worked in discharging the ship like vlie other men. 

"'■Hl.ord Ei.i-KrnoRoudii. — T'ani of opinion that the 
forfeiture was waved. The defendant might have re- 
fused to receive the plaintitr again, or insisting on the 
' forfeiture 
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forfeiture, might haveenJeredinto a fresh agreemnit 
■with liiin ; l»ut hy peruuttiug tluvphMnti/l'to return 
and to work in the <lisehargo of the cargo, he must 
he taken to have pardomd the offence which had 
been coininilted, and he eanno^ afli'rwards revert to 
tlie forh'itnre. The; plaintiff is therefore entitled to 
his wages at the sli[)nlated rate, as if there hadlx'oii 

no iiifiaclioa of the articles. 

$ 


1811. 


Miller 


Brant. 


Verdict accordingly. 


Topping a>id Espinusse for the plaintiff. 
/Vo /i iiud jSolan for the defendant. 


f Altui mo's, lluppuigham and Juno*} 


FrKllANCn V. Er.KINCTOX. 


Wednesday, 
Febiuai> il. 


T ins was an action on 1 1 Geo. 2. c. 19. for dou- rr tenant from 

, , jearti) )mr 

1) 10 rout. giti* his landlord 

jiotir * tint lie will 


The first count of the declaration stated, that tho 
defendant held a dwelling-house as tenant thereof to 
the plaintiff', and on the 2()th Fehnnry IBlOgave no- 
tice to tlwi plaintiff of his iilteutioii to ijuit the said 
d elling-hoiise as soap us he eonhl poyally get another 
siluaUon on the 2.9th of Sej)teniher following 

he dill get another situation and ought to have quitted 

Q q 4 the 


<]uit upon a (on- 
lioeeiu’} , and 
docs not tpiit 
w h<Mt tile* con* 
ting-ni' hap- ' 
p«’)H, he IS not 
li.ibletoan .r- 
tion Oil U G 
c. 19. lojdottbjc 
rent. 



CASES AT NISI PRIL'S. 


llie plainlifiT’e. dwelling house, but that he remained 
ill possesisiou of it till the 25th of March 1810 ; 
whereby he became liable to pay ,£108, being dou- 
ble the yearly rent for the time he so hold over after 
the expiration of the potice to quit. 

The d eclaration beings opened , — 

1-ord Ellenborougu expressed himself of opinion 
that the notice to <juit was too vague, and that this 
case did not come within the statute. 

(Harrow and Campbell, for the plaintiff, brought 
to his Lordship’s notice the words of the statute, 
which are, “ that if any tenant shall give notice of his 
“ intention to quit the pienn>es holdeu by him at a 
“ time mentioned in such notice, and .shall not deliver 
“ up the po.ssesiou thereof accordiligly, then such 
“ tenant shall thenceforward pay to the landlord 
“ double the rent which he should otlierwise have 
“ paid.” The time nieulioued in this notice Was, — 
as soon as the t<*nant could get another situation. 
W hen he got another situation, the time was ascer- 
tained. Id cerium est tpiod certum leddi protest. 

« 

Lord Eli.enporougu. — I am clearly of opinion 
that the notice is not witliin the statute. It only 
amounts to this, that the defendant would quit when 
he found it convenient. * There must be some fixed 
time mentioned before the doubje rent can attach.— 
Would the landlord have been bound by tliis notice? 

Could 




1811 . 


FAIUlAStE 

EtJtlKOlOS. 
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Could he Jet the liouse to another tenant on the con- 
tingency of the defendant’s getting a situation to suit 
him. This attemjd to recover double rent under 
the present circumstances is an experiment whicli 
had bcti<T have been avoided (fi). 

There J»eiug other oecount{> for useand occupation, 
and for not usiu,^ tlie pi’tniiscs in a teuantable man- 
ner, the cause \Vas retened. 

0 

Garroiv aiul Campbell for the plaintiff. 

Park and Ebpinasse for the defendant. 

[Attomie*!, Arrou>»mtth and JRAoJa.l 


(a) The facts of •the case 
ivere, that the t't fenda^it held the 
house in question at a rent 
greatly under its raluc ; that he 
gave a notice in writing, to the 
purposi^ stated in the declara* 
tioii ; that on the 529th of Sep. 
tember, he himst if removed to • 
another house which he pur*-, 
chased; and that he underlet the 


plaintiif’s at a cousidcrable pre* 
iniiim. 

» • 

There is no necessity for a 
notice under this act parlia- 
ment to be in writing, at least 
where the tenants holds under a 
parol demise. Timmins v. Row- 

iinson. 3 13nrr. 1603. 

# 


m 

IdlL 


Farhahce 

V. 


Brown 





CASES AT NISI PRIES. 


Tlmr‘i3’iy, 
i'cbraary iiS. 


Brown v. Pigeon. 


An action can* 
not bo m iiu- 
tamed for a ma- 
licious air<‘st bv 
A« ai».unsi I*, if 
A, owed R tlie 
sum for w hicli ho 
was held to bail, 
aUliouj;h R, Vidia 
indebtcil to A. 
lo d iaij'iT 

amount. 


THI 


o • ' 

.3 was an action for a malicious arvest. 


’Pfg'coiiowc'd Jirotrn £-2^, Broini owed Pige<m 
,£10 . — lirowu, meauini? to allow tlu* latter sum Ey 
wav of set-off, arn sted Pigeon for the balance of 
Immediately after, Pigeon arrested Prvffn 
for 0, which was the act now conijilaim d of. Pi 
gcon took out a summons to stay proceedings in tlu* 
action against him, and yifered to pay X23. Brovn 
refused to take more than X’lS, A judge finally or- 
dered proceedings to be stayed in the action against 
Pigeon, on'payment of and costs, and in that 
against Brown, on payment of £10, witliout {*o,sts. 


Park, for the plaintiflT, conb'iided, that when he 
was arrested, luj was not, indebted in apy sum of 
money whatever to Pigeon, who on the contrary, by 
his own confession, owed him B is only the 

sum due upon striking a balar.ee, that can be con- 
sidered the sum due from one parly to anotluT. — ■ 
The defendant had, therefore, held the plaintiff to 
bail maliciously, and without any p'^obable cause. 


Imrd Eleknporough. — The di'fendunl's conduct 
in this transaction was highly vexatious ‘and repre- 
hensible; but this action cannot be maintained. He 

had 
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liad not only a prohablo, but a real cause of action 
against the plaiiitifF at the time ®f the arrest. The 
cross demands \vere separate aud distinct. Tin sta- 
tute of set-ofl' is not comj)ulsory. The defendant 
was not obliged to set otf tinidebt dm to him from 
the plainlifr, and the plaintitT, although he held 
the defendant to bail only ?or X'l«% might have reco- 
ver< d the X'23; The defendant’s harra.ssmg proceed- 
ing was a lit subject for a summary apj)lication to a 
judge, which liad been ellectnally made 5 but when 
a debt of X’lO was due to him, he is clearly not lia- 
ble to an action for maliciously holding the |)laintili 
to bail without any reasonable or probable cause. 

A juror was withdrawn. 

Park and Espinassc for the plaioti/i'. 

• « 

G arrow and J)ar7'o w ior i\i^ delondahls.* 

[Attorn 9, Tdly and Godwio/irf.! , 


/ ilk Till. ViAc, 153. Dr. Turlington’s case, 4 Burr 199C. 


£95 

1811. 

Brown 

Pigeon. 


JReynolds 





CASES AT NISI 


Friday* 

Jllarcb I. 

If a bill ofex- 
chau^e 18 ac- 
ifpted “ pa>able 
A, Bm 

6 ( CoJW \\ ho 
are iKiokers in 
the iity of lion- 
don, A present- 
ment of the bill 
for payment to 
then clerks, at 
the Clearing 
Jinise IS bUlh* 
citnU 


Reynolds v. Chlttli:. 

f 

^HtS was an actio'.j by the indorsee, af^ainsf thg 
acceptor of a bill of exchange, accepted, paya- 
ble at jMe&^rs. llarrtson 'and Co.’s. 

These gmllemen carry on their busuiesb of ban- 
kers at Ao. 1, 3fansion House Sheet, in the city of 
London. 1 he bill, wlien <lue, was presented at the 
Clearing House («) in the city, to the choks of 
Messrs. Harrison Co., who said, it would not W 
paid. 


Garroic, for the defendant, insisted, that accord- 
ing to the late decision in 0. P. the plaintiff' was 
bound to shew, that the bill was plesented at the 
banking house of Messrs. Harrison and Co. in Man- 
sion House Street. 


Lord ELLENBORoroH.^ — I tliink a prosentiuent to 
the banker’s clerks in tlie Clearing Home, was a 
presentment rt# Messrs. JTarmoji and C'o.’s withiu 
the meaning of the acceptance. 


In iKtion an The defendant had given the plaintiff" notice, to 
changr, the prove what consideration he gave for the bill; which, 
bcTompeVkJ to It was Submitted, he was bound to prove accordingly. 

pH) VP what ton* 

sideration ’le 

gave for It, by a n 

were notice^ 

thftthewiJWF («) F/de Fernandcv v. Glynn, I Camp. 426. (6) Cdllaghao 
requIrrf.aW'do. Ay lett, an<# 560. 

I.ord 



JIII.ARy TERM, 51 GEORGE HI, 

f^ord Ellcnborough. — T he notice is insufficient 
to throw tins burthen on tlio plaintiff. You must 
€rf*t cast some suspicion ujion liis title, by shewing 
that the hill was obtained from thy dcfeudaut, or some 
|)revious holdei, by force or Iraud, 

The plaintiff had <x verdict, 

Gascllee fof the plaintiff. 

C arrow for the delendant, 

[AttornicBy JS'ti^on and MtnshulUj 


ride Rees v. Marquis of Ileadfort, anloy 574 » 

» 

» » 


Lanyon V. Blanchard. 


inpiIIS was an action to recover jthe amount of a 
“*■ loss received by the defendant, upon a policy 
of insurance which he had effected as a broker. 


The plaintiff being at Monte Video, wrote to one 
Crowg^ at Falmouth, inclosing an unindorseA bill 
of lading, of certain tallow, deliverable to the ship- 
per’s order, and directing him to dTect an insurance 
on the tallow, and to employ a good house at Liver- 
pool 


m 


1811 . 



Rhxtioi^ 


V, 

CHszrtKt 


Friday, 
March U 


If an agent, 
employed to 
elTcct au msu'* 
raoee on goods, 
represents hiin- 
self ds the own* 
erof the goods 
to another per- 
son whom he 
einploNs to 
otFectt^e policy^ 
tne latter has not 
agebei.tl iiea on 
the polity for 
the balance i 
due to him 
fromthoogeot 



m 


CASES AT NISI PRIUS/ 


1810 . 


La.nyon 

Blanchard. 


sell it, for the pliiintilF’s benefit. Croirgy came to 
London, eiH]»loye(l»lho defendant to <’tfi;ct the insu- 
lauee, reprehtnled that he had authority to indorse 
the bill of lading, and actually did indorse it accord- 
ingly, to a person at J,/n'e>'pool named by th<' defen- 
.dunt. The di'fi'ndantefleeted the policy. The ship 
was lost, and he r(‘e<'i\ed the '«uui insured from the 
underwriters. I’liis lu‘ claimed to retain, to satisfy 
a balance duo to him from Crotmi/. 

Carrou', for the defendant, contemhd, lli.it he had 
a general lien upon the jiolicy before the loss, and 
upon the mono} received sijiee, as hetwien Jiiniself 
and the pei son by whom ho m as emplo\ ed. Cron-gy 
represented himsdf in this transaction not as an 
agent, but as a ))nnei]Kil. ' lie anpeaud to ha\e an- 
thoiit) to indorse the bdl of lading', and the dc'fi’U- 
dant had no.nn'Uiis of kno\^ing, thivMlie fallow was 
to be sold for iheaoconnl and benefit of the plaintilf. 
'i'he former casi s upon this subject had turned uj»on, 
w’lu'thcr a principal was disclosed, or thi'jiersoo t ni- 
ploying tin- broker appeared as prn)ei|>al himself. 
Here 6Vo/r»_y assunn <1 dofuinion (wir tin- bill of 
lading, and the defendant had n-asoii to believe, that 
the policy was etleeied for his benef/i. —lint — 

Lord Ellumiorough was of opinion, that in tran- 
sactions of this sort, if an agent ii-pn-sents himself 
•^to have a power whieh<is not intrusted to him, his 
principal is not bound by his acts ; that the person 
who gives faith tb the representations of tlie agent, 
ninst ruii the risk of tlieir being true or false ; and tliat 

as 
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?«.« Crowgy had no auUioritj to indorse the bill of 
lading, or to act as pj oprictor of Jhe tallow, the de- 
jondant was only a sub-agent, and could not retain 
the sum he had received upon tjie ijolicy from tlu' 
person, for M'hose ultimate benetit it was elfected. 

Verdict for the amount of tJie loss, subject to a de- 
duction for the pri'iuiums and other charges tlue ou 
this parficular«policy. 

> • 

Pai'lt,, Jcrris and Richai ihoit, for the iilaintilT. 

(J arrow fof the def udant. 


I idc Maatis v. llendrrsoii, 1 Eas(, 335. Snook v. Davidbon, 
wu' 21S. 


A( KLAND V. PcARCn. 

Coram I.i* Blanc, J. (a). 

npiJIS was an aelion ou a bill (rf evchange for 
X’obd, dated15 iVJay, 1810, accepted by^. Wain, 
drawn by the defendant, payable to his own order 10 
days after date, and indorsed by him to the plaiutilf. 

merit for discounting it, althougli tlie drawer^to tv Iiosc order it was payable, tvab 
^igreemcnt. > 

(rt) Lord Ellcnborouch C* J. uasthis day at Windsor attend* 
the Queen’s counciL 

10 . Defence, 


1810. 

L AN YON 
V* 

BLANCIUnD. 


flatmdav, 

Jdartha. 

A bill of CT- 
t hangv IS void in 
liic linndsol: a 
bona tide iiidoi- 
st‘i , it It wac 
tlidwn in toihC* 
(jus life of an 
UsuilOU^ ‘HS*^**' 

not privjf to tbij 
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1810; 

Acki.and 

t'. 

Fmbce. 


Defence, — usury in the formation of the bill. 

J. Wain, the acceptor, swore, that being much 
pressed for the sumof he applied to one While 
to disrount a bill for that amount. White refused, 
as the bill had too long to run, bntofferedif hecould 
Pearce, fue defendant, to draw a bill to be ac- 
eepledbyhiu) at 10. lays, for X'dSO, to give him <£250 
in cash, and a leiurned bill of ano|;her person for 
<£736‘, on condilion that, he, should receive 

for ihis accoiuniodatiou the sum of £10. The bill 
in ijuestion w'U'. aeeordiuiily, at Wains solicitation, 
♦Iraun and ind(-rse<! I>y tin defenduut, who was not 
made u('<j;..»hsi'‘(l with (iK'ugreeiueul. Wain having 
accepted the hill, carried it to While, received from 
him.) cheque fur <£250, but not the bill for £130, or 
any thing more, and paid him the, stipulated sum of 

, f 

Topphi!^, for the plaintitT, contended, that this 
was not usury which would defeat llii:- action, as the 
agree inent was not bo(w<en the jjartics to die bill. 
The defendant was ei.tnfjy i iioiant of the manner 
in which the bill was to be (Il'^eol'ntcd, end its cha- 
racter could not be ileterniiiicd Its svhat look plaec 
between the aceeptor and third persons. Theusury 
was in the discouutiuu- of tlje bill, and not in its for- 
mation. It was therefore valid in the hands of a 
Oona Jide indursci* for seine. 

Q 

he Blanc, J. I am clearly of opinion, that if Wain 
is believi'd, this ‘action canndt b<3 maiutaiued. The 
bill was drawn under an usurious agreement. The 

drawer’s 
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Ach ’«t> 


I kAliCt.. 


drawer’s ignorance of this agrc<‘iiH'tit is immatori-il. 
Had the bill Ixeii in existence bci^ee iln aareeiiiOiiL 
the USUI) l'( .oeui and tf l,)ie i.ld n^< haic 

\itiated it in the haud.s of theplani^dl ; hiu (!.'* auu u- 
uient was the cause of its fo>-iiiat on. Ji a bill < t ( v- 
ehange must be^alid, because (he pailio to it lan- 
notbe ju'ived to ha\e hail uojui of l!u* oc( .imod i{n 
drawing it and the |mr|)o.'>es le nhi. !i if is u, ne iij) 
plied, tins wouM be an ca-') reeei|u toi i v uling me 
statute.s of usuiy. 

The jury, bonevcr, dele li(\fd If •/ and found 
for the plamtifJ'. 


The witness called (o [)i(A< note i ttu di 'u'in nr sircmi tv m,. 
of the bill said, that on tin dav n lu ana dia !a hi: , j 
a written notice ol its h,un*n;b(ai disiio.iaiueil at 
tliedefdidant'shoiise. 'Own .wnu. 

^ ^ ')n( iiotKt to 

ptoduce It* 

Lk Buanc, J. aftd- .irg lamt ruled, that secon- 
dary ev hit m e of tlieioultn; I* till'' uotiee, might 
be giA-n, without a notn < ><; jnodiueit, and com- 
pared it to a liotK'i (o (,aii ^^() 


H'ojjjutng' ami f e^i/c.y loi th plaintil/*. 
Gwrow and Park An- tiie ilefoudant. {b) 


[Vtl- inns, Jun luf ^Uphtn .] 


(a) yi(k Plulipsou u. Chaic, unit 110. 

(b) lu ibo eiisiiiiig trim a*^nutioii was inaderfo set asiiU* the vrr- 
dict in this else ns contrary to oviiIgiuc , but the Jud|»e‘s luliiig at 
nisi prius was not questioned, ^ 

VoL. U. 11 t 


Linoo 
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<!d<Lrday, 
March i. 


LiNDO V. UnS WORTH. 


The holder of 
<l bill of €X- 
thajjgc 1 px- 
cu«^td for not 
givnij* notit e of 
its di«‘i'oiiour in 
the usual time, 
by the diY on 
Ti’hich be should 
regulaily have 
given the notice 
being a public 
ti «tiViil during 
M filth he 
It 'lint tly forbid- 
dt n bv his itli- 
giDii to attiiid to 
.in> fcetuUraf- 
taiib. 


ripHIS was an action by tlieindoreee against the 
drawer of a bill of<‘Xchange, which became due 
and was dishouonred on Saturday the (Jtli day of 
October last. 

It wat. then in the bauds of 3Iesirs. Hoare ^ Co,, 
the plaintilf’s bankers. They, in the usual way, gave 
it to a notary, who returned it to them, noted on the 
moiTiin'i' of Monday the 8tli. The same day the 
bankeih sent to give notice of the dishonour of the 
lull to the plaiutilf; but he being by religion a Jeu’, 
and tins, as tin* witnesses stated being of all cele- 
brah^l throughout the year, the greatest Jewish fes- 
tival, durii.g which it is unlawful lor persons of that 
])ersuasion to attend to any sort of business, the 
plaiutifi ’s counting house was shut, and there was 
no way to commipiicale notice to him of the uisho- 
noiir of the bill till after the post had been disputched. 
On the 9th he .sent otF a letter by the post, giving 
notice of the dishonour of the bill, addressed to the 
tlefendaut at Lancaster. , 


Parke, eontinidcd on the authority of Scott v. 
JJJford, 1 Camph. 246, and Smith v. 3IuUet, ante 
208, that the notice on the 9th was sufficient. 

'Fopping , contra, observed, that in thece cases the 
pai ties all lived close to each other ; that it was more 

important 
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Important a notice should be given early which had 
to (ravel to a distance; anti that the plaintiif was 
here bound to have sent off a letter cuntuiiiing notice, 
by the post of the 8th. ^ 

Lord Ellenborough — think the plaintiff was 
excused from giving notice on the 8th, upon the score 
of his religion. Tiie law required liitn to give notice 
with reasonalde diligence, and 1 think he did so if he 
sent pff the letter as so</n as heVoufd after the ter- 
mination of. the festival, during which he was abso- 
lutely forbid to attend to secular affairs. The Uw 
merchant respects the loligion of different people. 
For this reason, we are not obligeil to give notice of 
the dishonour of a bill on our Sunday. But it was 
equally iinpo.ssiblo for theilefendant to give this no- 
tice on the 8th bf October. The letter sent off’ on 
the ffth is theref»rj(i sufficient. 

Verdict for the plaintiff. 

Parke and Marryat for the plaintiff. 

Topping and Hichardson for the defendant. 

[Att^rnteS| ami " 


Stat. 39 k 40 Geo. 3 . c, 4 ?., or Christmas day ; but this seems 
for tfce Uottor observance of to#have been so at common law 
GoodFridaJ,*’ enacts, that with ami by iho custom of merchants^ 
respect to bills of exchan£^e»uucl k nlti Tasset v* Lewis, 1 Ld* 
promissory itotes, Good Friday Kaym. 743f 
ibaU lieconjBidered like a Sunday 

«• Rr2 


He vs 
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Twtda;, 

March s. IIeys V. Hes^ltine autl Anotlief, 


An averment in 
adecUrationthat 
A. B. k Co. ar- 
cepti d a bill of 
exchanges cord- 
ing (o the usage 
and ru->to}n of 
fnei chants, is 
supported by 
€\ idciH e that 
tne bill was at- 
ceptfd by C. D., 

Iheir authorized 
agents thus: 

ForJ. B, ^ 
Co. C. D. ’ 


A CTION against the acceptors of a bill of ex- 
change. 

llie declaration alleged generally, that the defen- 
dant's arce{>ted the bill according to the usage and 
custom of merchants. 

Tli<‘ hill was in fact accepted hy an authorized 
agent of the defendants, in the following form: “ For 
lleselline^j'Co., John WUson." 


Park objected that this was a variance, and that 
the dcclarat'ion should have averred that the defen- 
dants accepted the bill by one John Wilson, their 
agent iwlhat behaljT 

Lord Ellknborough. If tln^ defendants accepted 
the bill by an agent, in cohteinplatiou of law, they 
accepted it tlunnsehes ; and it is a general rule in 
pleading, that facts may be sta/ed according to their 
legal effect. I think the evidence in this instance 
supports the declaration. 

The defendants had a verdicton the merits. 

(J arrow, Topping and Campbell for the plaintiff. 

Park 
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Park and Abbott for the defendants. 


[Attornics, Hurd and IFtlch*} 


Vide Hclinsley v* Loader, ante 450, arid the cases there referred to. 


IIets 

V* 

HlSELtlNK 
and Another* 


Eyre v. Palsgrwe. 

A CTION on a policy of insurance from Riga to 
Hail, dated 7(h August 1010. The ship was 
captured in the Belt, on her wayhome, hy a DaniKsh 
privateer. * • 

The following was the only evidence adduced, to 
shuwthal there had been a licence to legalize the 
voyai^ 

* 

The captain, who is a foreigner, sjtated, that when 
the privateer was approaching, be sunk (amongst 
other documents) a’ paper which he understood to 
he a Brituh licence, and which be had received in 
London from Mr. La Marche. 

This gentleman being called, said, he had read 
over the paper giyen*hy him to th<* captain, and be- 
lieved to be a regular licence for the voyage in 
question. However, he had not procured it from 
R r 3 • the 


Tuesday* 
Marcti 5. 


When a i>hi|> ln« 
bured IS raptured 
in a voyage# to 
an enemy’s 
country, and the 
British licence 
legalizing the 
voyage i** lost, to 
shew that she 
had such a li- 
c< ncc, It is iif- 
cessiry to prove 
the loss of the 
paper purport* 
ingto be ah* 
ceiK e put on 
board (her-hlp, 
and to produce 
CTamiaed copies 
of the order in 
counnlfor grant* 
ing the licence, 
and of the copy 
of the licence 
prrser\ed in th# 
secretary of 
state s o&ce. 
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V, 

PA3^AAVE. 


.'?pcrf‘tary of stato hiiosolf, but bad received it from a 
Mr. JEumes, of the hou>>e of tama, Mattery ^ Co. . 

'Parke, for the jdaintiff, contended, that tlje licence 
being lost, this wa-j t>ecoinlary evidence of its con- 
tents to go to tJie jury. 


li\\e Attorney General, contra, insisted, Ihattheor- 
der^in conned should be produced, authorising the 
secrc'tary of state to grant the licence, andthecopy of 
the lieeiK'e pre.^erved in the secretary of state’s office* 
At coiuinon law, a licence to trade with the enemy 
could only be granted under the great seal, ^ By 48 
Geo. ,‘J. c. 12t), upon an order in council being made 
for that purpose, the secretary of state was autho- 
rised to grantthese licences. But the order in council 
must be proved, to shew the validity of the licence. 

liOrd Ellen BOROUGH. — If the objection is taken * 
I n ust tb'cide that this evidence is insuii|cient. At 
pnsent we have no proof of a licence havinj^efer 
issued. All we know is, that La Mai'clie delj-ivVed a 
jiaper to the captain, whicn he had received as a li- 
cence from another individual. 1 hope that fpt the 
^future, attoinies in cases of this sort will come pre- 
pared with the proper evidence to shew^the voyage 
to be legal. 1 <lo not require the production of the 
council books. On the contrary, it may be dwgci'- 
ous to remove them frdm the office whejffe,they are 
depositcrl ; and I shall hold it quite sui||t;ient to pro- 
duce an evamined copy of the order relwld npofl. For 
the same reason it is unnecessary to produce thp li- 
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cence preserved in the secretary of state’s office. Let isi i. 
the plaintiff prove that the licence put on board the ^ 

ship is lost, and produce examined* copies of the order Eyke 

in council and of the licence in the secretary of state’s pAx^aivE, 
office. I trust that all concerned* will take notice'of 
the rule now laid down. The present plaintiff must 
be " 

Nonsuited. 

Parke and Scarlett for the plaintiff. 

The Attorney General and Marryat for the de- 
fendant. 


[Attoinics, Hosier and BouriUllon*'] 


Vute Kensington v. Inglis. 8 East 273. Rhmd o. W ilkmson, 
9 Taunt. 237. • . 

♦ 


i 


f 


•.SjiigDtEY q. t. V. Robekts and another. 


^py fe'Ffor penalties 


on tlic statute of usury. 


Thetransactictt) alleged to be usurious took place 
betweeif the defendants aufl one PiddiHg^ and was 
sworn by him to have been as follows: 

On the ldf|i of December, Pidding owed the de- 
fendants, are stock brokers, ^’8237. IOy. and 
tbeyproposed to him to continue the loan of this money 

R r 4 ^ till 


Thursday^ 
Mdi( hvl. 


VemWc,that lend- 
ing inunev on 
continuation U 
u^uriou^. 
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SMKin.EY 

r. 

HoBt KTS 
and Another* 


(ill the 10th of January following, on his pledging 
X' 10,000 oitinium with them, on which they were to 
advance an iiislalinent of X'lOOO on the 15th of De- 
cember, and which they were to return on the 10th 
of January, at 3-8ths higlier tlian the price on the 
Kith of December, lie agreed to tlie propose,!, and 
it was' carried into effect. He accordingly, on the 
lOih of January, upon receiving back his scrip re- 
ceipts for the X 10,000 omnium, gave them a chttpie 
fon X9275, which was duly paid. This /u/«Z was 
composed of X’82;17. lOjf, the original deb.t; theXlOOO 
instalment; and X37. lOs. for the 3-8lhs; — which 
last sum is more than at the rate of X5 per cent, per 
annum for the money forborne. — The credit of the 
witness w'as considerably shaken in cross examina- 
tion, particularly by the account he gave of the man- 
ner in w hich this action had been, tornmeuced. No 
very satisfactoryexplanationcoul4 be obtained of the 
nature and consequences of the contract between 
the parties, when money is thus lent on continuation. 

Lord ELLRNBORoucft said, that as far as could be 
discerned from the evidence before the court, there 

t 

appeared to be no contingency in the transaction, 
and whelher the' market rises or falls, the lender must 
recover his principal, together with the advance 
upon the price of the omnium. If so, where that 
advance is above the legal rate of interest, the trans- 
action is undoubtedly usurious ; and in this case, if 
the witness was believed, there must be verdict 
for the plaintitf. , But his lorctehip pointed out the 
improbability of several parts of Pidding*$ testimony, 

and 
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chiefly left it to the jury, upon the credit which he 
deserved. 

The jury immediately found for the defendants. 

• 

The Attorney General^ Garjow and Comyn for 
the plaintiff. 


1811. 





Roberts. 

BodAnotlieri 


Parky Marryai and Gurney for the defendant. 


But the loan of money pro- 
dneed by the sale of ^tork, on 
an agreement tliat the boi rower 
shall replace this stock on a cer- 
tain day, or repay the money on 
a biibseqnent da), >vitli buch itu 
tciest in the mean time as the 
stock itholl would haroji rod need, 
Ls not USUI ions, though the in- 
teiest exceed V. percent. 'Fate 
V* Welliiigs, 3 T. R. 551. So 
wheie A. owing B. so much mo- 
ney on a givA day as would 
kave purchased a given quantity 


of stock, R. took a bond from 
A., londitioiud foi the transfer 
to B on a future day of the 
same quanllry ot siuck, and tor 
llio payiiuTit in the meantime of 
such interest as the sime would 
have piodiiced: this wa<* held 
neither to be usurious, nor within 
the stoek.jobhiug acts. Mad- 
dock Ruinbai^ 8 Kast 30|. 
Vitle etium Zanders v. Kentish, 
8 T. R. \Q% In these cases, 
from the fa II of stock, dlosb mighti 
have accrued to the lender* 


Mullek 
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Tfwrwla}, 

UATChl. 

Atrtyagc ta a 
Prossiao port is 
not ittegal as 
a trading 
nir^tb an eneniy> 
altbougb our 
commerce is en- 
tirely excluded 
from the ports 
of Prussia, and 
there be no di- 
plomatic mter- 
CtHiTke between 
the two coun- 
tries — A polity 
of insurance is 
not vitiated by 
giving leave to 
the ship to pio- 
ceed to any poit 
ioa particulai 
lea m which 
thc9« are both 
iMstile and neu- 
tral ports unless 
Hcan be shewn 
that It was in- 
tended the ship 
should 111 fact 
proceed to one 
of the former. 

— An insurance 
is declared to 
be “ on the 
** cargo, betng 
“ lOJl h/ids, 
swjie*” This 
does not amount 
to a warranty 
that the w me 
constitutes tlie 
wliole cargo, 
and that no other 
goods shall be 
taken on board. 


Muller v. Thompson. 

♦ c 

^ j '^llIS was ail action on a policy of insorance, 
dated 17th April 1810, “ at and from Gotten- 
hurgh, or from off Gottenburgh (if the ship shoald 
have pi’oceeded without entering that port) to Konigs~ 
herg, with leave to carry simulated papers, to seek, 
join and exchange convoys, and to proceed to any 
port or ports in the Saltic or Gulph of Fmland, in 
the event of the ship not being admitted into the port 
of destination.” 

The insurance was declared to be “ on the cargo^ 
being 1031 hogsheads wihe, valued at £,\Q per hogs* 
head:' 

I I 

The ship was Danish, and brought a cargoof wines 
from Bourdeaux. These she unloaded and reloaded 
at Chatham. The captain likewise put on dioard 
there eight cases of British manufactured, gvods, 
which, together with his British papers, he stowed 
away in the bottom of the hold. The ship then pro- 
ceeded on her ulterior voyage, and 'after touching at 
Gottenburgh she w as captured by a French privateer, 
and carried into Dantzte. At first there appeared no 
evidence against her, and she would have escaped, 
had not the British goods and papers been after- 
wards discovered. But by means of them she was 
condemned with her whole cargo. 


Gdtrrovj 



HIL4RY TfeRM,.^ CEORGE >lil. ' «lt 

frPti'Tow, for the underwriters, first objected that 
the voyage was illegal, as our ships are excluded ^ 

from Aow^>'4&er^, which must therefore be considered 
an eat lily’s port. . o Twowwoit* 

f 

Lord Ellen BORO 0 C 1 H. — ^Wefirc treated very dis- 
courteou''ly tliere, but it is riot to be considered an 
enemy’s port. Kouigsher^' be|ongs to Piussia . — 

31Ve are placed hi a strange anouiolous situation with 
regard to that country and others on the continent; 
but it is not- that of war. We have publishe<l no 
declaration of war against Prussia; we have not is- 
sued letters of marque and reprisals ; wc have not 
done any act of hostility. Therefore, though the re- 
lations of amity ari' not very strong between iis, yet 
we sire not at war viith Pi ossia, and a voyage from 
England to a Prussian port is not illegal. 

B • 

Garrow then objected, that there being various 
ports in the Baltic and (iulph of Finland, which at 
that time wi're decidedly hostile to this country, a- 
poliejt "iving leave to proceed to any of these, was 
illegal on t)K* face of it, . 

' Lord Elli'.nbojiough. — Y ou must shew tiiat the 
parties had it in eontefnplation, that the ship should 
proceed to an enemy’s port in the Baltic or (iulph 
of Finland. There being neutral ports vvifliin thcie 
limits, 1 will presume that the leave was mean I to 

apply to such only, till the contrary is proved jf a j. 

• 

» . 

(«} Vide Barker z;. Blakcs, 9 East 3SJs 

Garrow 
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1811. Garrow, lastly insisted, tliatthe'uiiderwritersweie 
V . y— charged by the ^8 oases of British raaimfactured 
goods, taken on l»oard at Chatham. The insurance 
TuoMrsov. ,was declared to |)e “ on tlio cargo, being 1031 hog- 
sheads wine." This amounted to a warranty, that the 
whole cargo consisted of wine, and that no other 
goods should be taken, on board. 

Lord Ellenborough. — I think dhe cargo does, 
not mean the whole cargo, but merely that the insu- 
rance shall attach upon that part of the cargo which 
consists of the 10.31 hogsheads of wine. There was 
no warranty or representation that this was French 
wine. The risk was not increased by other goods 
being put on board. The ship was not declared to 
be of any particular natipn . There was nothing ille- 
gal in sending British goods to a Prussian port, and 
I do not think it was any coutraYeption of the ternia 
of the policy. 

Verdict for the plainti£r. 

In the ensuing term, Garroto applied aside 
the verdict, on the ground of there being a warranty 
that the cargo should consist of nothing besides wines. 
But the Court refused a rule to shew cause. 

The Attorney General, Park and Holroyd for the 
plaintiff. 

Garrow, popping and Scarlett for the defendant. 

4 

C^tiorniei, OoKjfe and Hhmt,] 


14 


Jarman 
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Jarman v. Coape*. 


Friday, 
March 8« 


w 

npHIS was an action on a policy of insurance, “ at 
and from Ijondon to any port or ports, place 
or places of discharge, all or any, on tho continent, 
with liberty to tbuch at Heligoland, and during an^ 
lime she might stay there, and with leave to carry si- 
inidat(‘d papers and a British licence, /ree of captvre 
and seizure in 'her port or ports of discharge. 

The ship having tonched at Heligoland, there took 
in a supercargo and proceeded to tlie^ river Jade ^ — 
When she had entered the river and come to a j)lace 
called Hockzee, the supercargo went on shore, for 
the purpose of goji\g to V arrel, a town higher up the 
river, to announce her arrival to the correspondent 
of tlie shipper there, who had authority to give or- 
ders wliere the goods should bt landed. He did not 
himscdf return to the sliip, but sent a messenger to 
Hockzee, — X'ith what orders did not appear. The 
ship in the mean time had moved higher up th(* ri- 
ver; and when she, was about 15 Euglish miles from 
Varrel, where the river is between two and thn‘e 
miles broad, she was seized by the Douanniers from 
that port, and being carried in there, she was after- 
wards condemned. Sliips trading to Varrel, in the 
ordinary Course of things, never unload where the 
ship in question lay when she was seized. If large, 
they proceed to a creek near Ecku arden, called 

Varrel 


If by fi policy of 

insun the 

ship^ warranted! 
“ free of cap- 
ture, and seizure 
m her poi t or 
ports of dis- 
c Ijarge,” and 
she is taken in 
an open ri\ei not 
within theUrnits 
of any regular 
port, waiting for 
an opportunity 
there to dis- 
charge her cargo 
in a < landesiino 
iiiunner, the 
plate where sl#« 
IS taken is to be 
tonsidcied her 
port of di<ichaTge 
within t!ie meoii- 
ing of the {m>- 
licy, and the 
uuderw'riters are 
•not liable for the 
loss* 



^ 1811 . 

Jajivian 

V* 

COAVJE. 


CASES AT ^^181 PRIUS, 

Varrel Roarls; if small, thi-y cntor a bason near tlie 
town called the f an el Zeel. It was suggested, 
however, although no direct proof was otferM one 
*way or the otliei;. that since tin- French dou.vuniers 
have been established at Varrel, it has been usual 
for ships from London not to enter the Roads or the 
Zeel, but on a private signal being given, to discharge 
their cargoes into lighters in the Jude, or m eluiccs by 
the side of the river. > 

Cl 

'ihc Allorney General for the phiintiff, contended, 
that as the ship, when she w'as seized, was not 
within the port of Van el, nor in any other poit, the 
loss did not come within the warranty ; and he re- 
bed upon lianngv. Vau.r, ante o4],w here his Lord- 
ship had put^t to'the jpry to say, in what port the 
ship lay when she was taken at anchor oliJJoree. 

Lord ELlenborouoh. — To discharge the under- 
writers from their liability, the ship, when she was 
• taken, Inust have been in some port within the mean- 
ing of the warranty. The words of the vv.irranty 
here are, not free of capture or seizure poi I 

generally, as m Haring v. Vmu; but, “ free ot I’ap- 
ture or seizure* her port or ports of discharge .'' — 
If, when she was seized b> the dou(m/nc/&, it was 
lier intention to unload her cargo on the adjacent 
banks of the Jade the first favourable opportunity, 1 
think she may be considered as w’thiii the liiqits of 
her ports of discharge, although ships, v.when no 
danger is apprehended, do not usually unload there. 

It must have been in the contemplation of both the 
contracting parties, that the goods were more likely 

10 to 



HILARY TER»|, 51 GEORGE III. 




to be. landed in a clandestine manner than in a pub- 
lic harbour, and a seizure of this sort seems to be 
exactly the risk against which* the underwriters 
meant to guard themselves. 


1811. 


Jaumak 

w. 

COAPJE. 


The Jury, without hesitationj found for the defen- 
dant. 


In the ensuing term, the Attorney General applied 
for a new trial,’ on the ground that the ship, when 
she was taken, could not be considered in her port 
of discharge ; but the Court thought, that this w'as a 
matter of fact wliich had been properly left to the 
jury, who had come to a right conclusion. 


Rule to shew cause was refused. 


The Attorney General and Marryat for the plaintifT. 
Park and Scarlett for tlie defendant. 

[Attornies, Dawes and • 

}iKte Brown v. Tiefney, 1 Tauut. 617, 


MooSsom 
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FiMgiy, 

March 1» 

If a ship IS d<v 
tamed beyi nd 
the da} i of de» 
murrage allowed 
by the ehaifer 
party, the stipu- 
lated demurrage 
is pi tma facie 
the measure of 
compensation 
for the fur- 
ther time ; but 
it IS competent 
to the n\v nei oi 
the fieiLlit**! to 
shew, tiiat tnis 
would he more 
ot less than a 
fair cornpr nsa- 
lion for ibi (lc« 
ii ntiolu 


Moorsom V . Bcll. 

f 

r^l ^fllS Mas an a^-tion of covenant upon a rliarter- 
party, for detaiuing a ship be) oiid the “tipulated 
time of demurrage. , 

9 

By the charter-party, 50 lay dajs were allowed 
for loading and unloading, kc. and the fre ighter was 
at libert) to keep her ten days* mure upon d( inur- 
rag<', at eight ginneas a da). In fact, she was kept 
in the ianulundocksOoday^ beyond the ten, before 
slie was unloaded. The plaintiff' claimed a compen- 
sation for this extended time, at the rat<‘ of eight 
guineas a day. The defendant paid money into 
Court at th6 rate of X’-l a day. 

The plaintiflC’s crew consisted of 12 jier.sons. Of 
tliese he diseliarged nine on entering the docks, and 
while the ship w'as detained, he had oulyjUt-iws'j.port 
the otlu'rs and four emstont-house oflicei s. 

• . 

Lord Eluenborouch.— If a ship is detained be- 
yond her days of deiinirrage, prima facie the sum 
allovied as demurrage shall be taken as the measure 
of oomjieiisation. This is a rule bothof eonvenic nee 
and of justic(‘. But it<is open to tne ship. owner to 
shew, that more damage has been siistaine<h and to the 
freighter to shew^hei e has been less than would thus 
be comjieiisatcd. In this case, iio more than the sti- 
pulated 
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Jiulated alJovrancefor the (leiiiurr.an'e clays is claimed 
by the owne?, and the jury AvilJ say whether he is 
Entitled to so much. 

* 

The jury found for the plaintiff at the rate of^7 
a day. * 


1811. 

~J 

MoOKS0H 

V. 

Bu,c* 


I’he Ailorney General, 'Garrow and Richardson 
for the plaintiff. 


Park and Taddy for the defendant. 

• [Attornios, WUlianis and PalmerJ] 


Fide Randal v. L;yncli 5 ante 350. 


% 


Kewsome V . William Coles, George Coles, autl 

* • JMarctiS. 

Charles Coles. 


T 


HIS was an action ajjainst the three defendants If afloi a disso* 

lulion of a part- 
not bill p, and 
notice of this 
pwhlishc d 111 tho 
London fiazette, 
ai'd si'ut round 

to thi“ cu^toroen of <hr hou^o, onc^f the partner^t carries on the hucine^ under the old firm, alid dratrt 

and accepts hiit« inthet tinn, theutoer p.irnersarc neff bound i<» appiv fur an injunt tion 

doing 8u, and aie nut liable upon eucii bills to a peibon iguuiaat of the dissolution ui puitnershlp* ^ 


as acce|)tor’s of a bill of exchange, in the follow- 
ing form : — . 


VoL. If. 


Ss 


“ London, 



015 


CASES Ai' PRTl 


“ Loudyii, iOtli Miircli, IJMO. 

“ KJs. ' 

Fo'iu' luoijjlis ;\fU'r iioy tc Jjij uultT hvo 
“ lltoiisfinsl litiriy jiotiiuln sivh on 

“ •.oillii!" n’oolud. 

“ n. Vos. 

“ ''j i olo-. r. 

' “li. \o!. 

' Aco< )>!•■*', Tlx'-s. i'( 1.'.) Soil'', 

“ Ai '^h BrioivWoods Co. ’ 

Thon.u'' i\>l> •> nnd 'lis iLn <> f-on^ the j >;•(“• cnl (i( - 
I- iidoMts, foni.' ih ounic^j on l>n'<i!iiNs in pnrtnor- 
^>iio {o^cllior, (in<!<'i i!i<‘ ilnn of “ 'Ifiit'.tias i’nU's and 
Son.'." ’i 'O' fdht-r <li< d in lJUw, nnd (ho (hroi* sons 
( on iioo '1 So on i)nsino.ss ondor t!io same firiii, 

tiil (!io \oar iidUi. CV();;^o and Charics (lion \uiii- 
<’riO'»v, ail'd <'s(a!)hs!u'd :i now bnrdnoss undorji now 
linn. ]Vi»Uoo of (!i*' dissolution of {).irtnoiMi i| ) wjis 
p'.olishod in iiioLon<toi)(ja/,otto,and\\asX.'nrround 
to tho I'orn'spondonts of llio hoiiso Tf tHiam Coles 
coidinuid tile o!<i Inisinoss hy liin!s^;lf, nndor tliooid 
f in.j and aoo! pti d the bill in ip'ioslion, drawn upon 
//oA.'O''. Thoimt.', Cole.'i i\- Son.',. 1'lio plaintilf had 
not iiad an} doalinjis with the partnership of “ Tlu- 
inas Celos is Son.s," when ooinpos d of (lie thn c 
brothors • and wln'ii lie took tho hill in (pioslion, ho 
did not know Ihul (hat parliM'Vship had boi n di.s- 
solved. 

The 


IBll. 



TN IW '.OME 


V, 

ColA S 
aiist Other*. 







yii*^ Alformif (huoal opc'ncd tljL*‘'C iUi is 

p^srouuscllor t^K‘ coiil^'ud^'d tlial ainl 

Vfut) les Colei' \yoTo lo him as jrai'iiK^rs \\itli t! • !]* 
hrotlier Wtlliam. hey must W taken to ha^tyo-r- 
^[loriztMl Ihni i,lill to hold thein^oiit as piutners lo the 
^^orld. Ifllu^y consenlMl to th(‘ old firm In inj^ uso<l 
1>Y liiin, tij(‘y N\er(‘ ch arly tiahle as nu»elj as if tln- 
s of hotli liad b( <*n lueiilionrd hy thc iraptlioiily, 
and lh(“ir coii'^csit innst bt* presumed from their ne- 
vei* luning attempted to jircv cut liim from using liic 
old firm. Had they ajiplied to the great se al, as it 
>\as tlu ir (hlty lo <lo, l!u' f’hanc(‘lloA %voK!d at oiua 
lane graiitetl an in j jmedon a^jiaiiis: om j».»rtij*r driu - 
ing or aeecpting l)djs m tla^ pailii< rslnp ihai aft.r a 
dissolntion oi the pai tia rsinp. 


NfiWSOME 

37. 

Cole? 
and Others, 


Lord ELiJiMibnouGii.— ft is not prottiided tlint 
tlie (h lendanls or Charles (Util's ( w r inter 

fired with the hnsiiioss carrit d on by irdtiam aHei* 
die tli'^solnlion of the ])artiier.diip, m* bj^ any acd 
\vhad^)ei(r auth(n’i/f'(i him to use the firm imdei 
wh^^'h had trarled logeiher. I am duTC'foro of 
opiiiioii tli\^ tliey are iiwt liable for that linn btsr.g 
used by him without their authoritjj. Ainjdc* notice 
had bv‘<*n gi\en ctf the dissolution of the partmrship; 
and after that, it uas the duty of pi-isous taking se- 
curities in tlu' name of 77iomas Coles Sons, to en 
rpiirewlio were designated by that firm. The ])!ain 
lift' might not know of the# dissolution, but lu‘ liad 
till' means of knowin^g, <uid tlu' partners who retired 
could iK^t n inain lialile for his ij^ionuice. I think 
they w<Tenot l>i)nnd to ajijdyto iho Lord Chanci'l 
lor fin* an injmn tioin ov to tak<' any notice of tin 
S 5 2 firm 





m 


CASES AT NISI PUILS. 


18th 


NuViOML 

V, 

Colts 
and Others. 


fmii which their brother might happen to use. They 
were discharged from all liability for his acts Jby tlie 
dissolution of the partnership, and the notice which 
vutis cornnuiiiicatcd pf that event. The plaintiff' must 
be called. 


The Atlor7ie^ General^ Om^louu Serjeant, and Co> 
QUt/n for the plaintiff*. 


G/irroii\ PurJt and Coivley for the defendants. 


It has boon hdd, that notice 
of thedi'^solution of paitnciship, 
published in the Ga/elto, is suh 
lie lent as to all m ho had no deal- 
ings with the partnership, God- 
fioy x\ Turnbull, 1 Ksp. N.P.C. 
371.; although the partners re* 
mam liable fui ti]e acts of i.ach 


other, to those who had been 
correspondents or enstomers of 
the house, till the latter have rc. 
ccived a particular notice of the 
dissolution of partnership. Gra- 
ham V. Hope, Peak* Cas. 15:1. 
Gorham t;. Thompson, lb, 42» 




IVlaicii 9. 


Arcangelo v, Thompson. 


poiuv'onlJ^r- A CTIOA^ oil n policy of insurance, dated in the 
^ ou goods bv a sbip'7mrrfl»fc«? Da- 

i!.vM>,tai.iidi>v’ iiii/i, at and from Trieste to Hamburgh. 

evident t, IhU " 

the ‘ilup V d^ i ip- 

tuieil rt pnv.Uf er i although this happened from -nollujon between the master of the ship cind 
the coiiunandti of the piiv lUti, and the |/iaititill might Ime recovered under aiount laying the loss 
by the ftarralryat the inastei. 

To prove a wairanty , tli it a -*htp insured wis of a parficular nation, it h pnma /au^ evidence^ 
that she lained the 11 ig ot th it mitioii at turns win ii she was tree fr mi all danger of capture, and 
tii;it the cal tain nddiis'^ed himstlf to the lui^ut of that nation lu a fort ign poit. 

The prodiutioiiot a letter dated abio id, and MWreS'icd to J, S. in Lngland, with thc*Lnglish ship- 
letter po^t 111 irk ulph It, which directed a policv to be eilected, is suUicient to prove that J. S, was 
** the pet sou re^Wg in Great Britain, who received the ordci toi aud eilected such policy.'’ 
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The loss was laid by cajyturi. 

The ship was captured by a French privateer, ear- 
riod into Venice, and then* coiulj*tinied together wiUi 
her cargo. This appeared to have happerw'd through 
an agreement between the cajitain of the ship and 
the captaiu of the privateer, 

Jiest, Serjejint, for the dcfisidant, objc'cted that 
the loss was not proved as laid, ami had not ari^c n 
from an hostile capture, but from the barrati*y of the 
master. 

!»■ 

Lord Ellenbouough. — The plaintiff was no 
party to the barratrous agreement under which the 
.ship was taken. As to him, the loss actually arose 
from the capture^ He might haie recovered under 
a count laying the loss by barratry; but as the ship 
was actually ta’ken by a French jirnaleen, I think 
this declaration, laying the loss by capture, is sus- 

tamed by the evidence («). 

« 

To prove the ship to be a Dane the evidence wasi, 
that the captain when ai TneUe addicssed himself 
to the Danish consul there; that vylieii he left that 
port he carried Danish colours, and that when he 
was brought into Venice, he had still the same co» 
lours with the French flag flying over them. 


* (a) Vide neymaa v. Paris]), ante, 149. 


S s 3 


Best 


mi 

1811. 

AuC4NCr£i:.0 

Ve 
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1811. Dest, St rjoaiU, roiitendrd that the acls of tho 
captain were no t;videnee to shew to \\hat country 
AK(Aj>c.iLo hhip l)elong‘e<l. lie niiglit Jiave various reasons 
'riioMVsoM. <<)|. passing ;is a IX-me, although he belonged to one 
of the belliocrrnt powers. Tlurefore, some docu- 
ments shouhl be j)iodiiced, or some witness called to 
prove that tlie warrant}- had been complied with. 

Lord Eia.i vnoaoifou. I thiidv the acts of ti.'' 
<‘aj')l *iii aiv' f,i( 4.' ei idt .ici- for die ownerof the 

goods, to.siuwv to \,Jiat nation t];e sliip- beiong(‘d. — 
'I’he ejrCiimstaii e of tin- shij) cariwing co- 
Joiiis when she w: > ( apliui'd, would have ^ery lit- 
tle w« u>hh -> ’ Ih ' lisa Mit of danger any strange 
flag n igt-l ]>. iiv-'ted for llie } uvpo e of deer ption ; 
btil lioiii the e; jii.ea Inucji; d Donisit ei^jj^irs 

wiiiiih' iih''!*- or M’, to>iu ii‘>itor7’io\s/c*4fnd 
haMii lii.je a(nl.{"sed h nisi h io/!'-' DfnhJn oWnnl, 
and (oiidnetrd inn stif the in.i-i t of a Daui'iU 
sliipwon’ifl ha\f'tioi. ' I ■ oiu ei\e{!). i'ei.-f.ur grnum' 
1’v)i die Jill } to inf. r that die ship r. aliy wa^ 

;u cordin'; to the wanaiity . « 

■ a 

The policy wa^ in th<‘ name of i^. JLeiy, who was 
a\( rred by llie df cl'.o idon to lia\/; bet n “ tlie per- 
son n“-i. ling ill tired Jhilaiu. w iio receited the ordee 
for and eliected sudi poliey (^n). ” 

I'o provi' the ordtr, dM plaiiilifl"s counsel ga\o in 
ev ideiu’e a let ter fj-om hiih, dated at Triesie, a'ddressed 


(«) Stat. 28 C. 3. c. 56. 


to 
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to Levi/ in ImihIju. ami luujoj;' it llio 
ship-letter j)ost mark, Avilli the (lut»'<»l 3797. 

* AacAhotio 

Lord Elli s!so‘{uui.u liild, afier araomeiit, iLat ^• 

.i • ..A /. I ^ luoMr»o.f. 

tins was MillK'icnt oiideiua* ol flu* receipt ol tl*<* or- 
der by Lny, lu'fbre the elH eiiiii*' of the policy, 

iVnd the plain tiff had a ^erJict (a). 

The AUorhei/ (Jeneia/^ (rarroir and Ullari'i/at foi 
the ]>laii) tiff, 

Jiest, Sei'joant, and Carr for tlio dt'fcudaut. 


(rt) liul id d fiiiniiial ( is(, wh(>tM)i whenalcllci nas pu^ 
the post-mark upon a lc‘(^ i duos into ilio post odct . Ucv o. V^ at- 
aotbccm t j bt c Jtijccbj } io\e sun^ 1 Can p. 21o, 




Wilson v. Thl Uo\ vl E*» ti woc Assun anh’ 



( 'oM I* \ M . 


S ' inlay, 

^ 9r( h it* 


nr^illH Avas an action on a jioliey of huuram'c, at 
and from London, o-i whc.d. 

'rill* policy contained (lie usual Avarranty, from 

all averaf'C on corn, un'ess general.” 

• 

Till* facts opened Aicrc, that Avhen the ship Avas 
weighing anchor to prmted Avitlf a convoy from the 
Downs, another vessi*! ran foul of In r, carried away 
S s 4 hi r 


Tiie jR(n>(d Fr^- 
chan tit Ji'^uianic 
( nnpauif ih liaUt* 
fot a Uiul tout 
r|/i)n a t ) ot 
toj.i, whtre Mir 
slijp from Mu 
ptnls iDs'iitii 
f>«M 

imajnulruf ptii- 
i9t. Pi; tliP \ o> 

ami Anollid vcii. 
SpltatiiU/tbe |no*» 
( uit (I to for\%iirv^ 
the t Old to \t* 
poU of dcttiu»- 

tidlU 
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W ll&OV 

?/. 

Till Koyal 
Excuanol 

Au-'L K ANCE 
Com^Aii Tf. 


IVlieren ship is 
oblij^t‘4 to put 
back, and the 
ige she ba« 
sui^taint d i> of 
eu-'h a II iture 
that '>*►6 ciiinot 
pUMie hei voy- 
«i^e, and other 
fiiiph laiitiot be 
procup d to 
t ikethesaij^o, 
thib lb 1 total 
lojMiot ship, cditb 
tittcl trei^htjiotv- 
ever lacoii'^idti- 
able the daiiuige 
suslaintd ifuiy 
]^e, bertiuse the 
VO \ age in con* 
tenipJatioy is 
jiost# 


her bowsprit, and dainaijed her hull. She was ill 
ronsequeueeobligt d to go into Diotet, ami in enter- 
ing that harbour she received furlher damage by' 
striking on the bat. A suiney being made, it was 
fouft.l tliat she was quite unht to eontimie the voy- 
age, and that sliecoidd not be repaired without ap 
tvpencc much greater than lier eiitiio value. The 
cargo being inspected, was found considciably in- 
jured from the water in her hold. The whole, con 
sisti/ig of 1100 quarters, w.ts landed in a few days. 
Of tld'se 400 tpiaiters onl) were diy, 700 quarters 
were wetted, but were kjln-diu d, and. the residue i 
was eiitiielj spoiled. No otlu r ship could be fount^ 
to cauj tlie whe.it on to Ltsdim, and the assurOt 
gave regular notice of abaiulonnK nt. 

The Atlorneij (Scne\'nl argued, tV.d under these 
ciivumst.uici's the plamtitf w.is entitled to recovoc 
as for a total* los.s, the voyage being lost. And he 
relied uj>on the ca^e ol JJtuin^uo Neicn/iam, of 
winch lici;e.idt]ie subjoined note taken by lmuself(a). 

Lbrd 


(«) Manning t/. Ncvinh«im* 
Tiin. I7h% 

Action on a policy. 

Q. V\ hethcr an average ar a 
total loss f 

The jiif) foniul i 

It appeared tJiat the ship^ a 
Dutch prize, laden with sugar 
dt Surinam;^ S 4 iieci from Tortoli^ 


accordirijr to the warrant) ; soon 
rcieivcd damage in a gale; wa9 
ordered hack b) the commander 
of the convoy, as the best thinjf 
to be done* was there surveyed^ 
and declared unfit to proceed to 
if^London ; and could not be re- 
paired At Tortola, •nor at St. 
'.j^'homas’s, which is the nex^ 
place. 
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]Lord ELi.r,N BOROUGH. — I accede to that case; 
and ifitsball be proved, that the voyage here was not 
worth pursuing, and thattliere were no means of piir- 

.sinng» 


pla<;c. No ship could be had at 
Tortola tobriug the whole cargo 
or the gieater paitofit. The 
cargo did oot appear to have 
recched any special damagOj and 
was sold for 700 /. wilhiu the 
sum in the policy, which was 
above 12,000/. * Some sugars 
might have been sent, iind theic 
would h^jre been many thousand 
pounds profit in Loudon. The 
owners purchased 2«*3ds of the 
cat go, which was not ^ci atrU 
\ td. The insurance was w arranU 
ed free from parifiulat a^verage. 

Loro Mansfield. At the 
trialseveral prej udices sti uc k jue. 
A jealoibsy arises, (especially in 
pascs of this kind, where the in- 
sured* takes particular average 
on himself) of ^rmittmg the 
insured to turn an average into a 
total loss, ^ 

There arc three objects ol^thc 
insurance, the ship, the cargo, 
and the freight. The last }s al- 
lowed to be a total loss; but a 
question arises upon the cargo. 

1 left it to the Jury rather as a 
partial loss. They found it tolaU 
l"hc same prejudices have struck 


me since the trial ; but upon 
CQnsidcration we all agree now ^ 
(hat the Jury have done right. 

If the voyage in contemplation 
-is lost, 01 is not worth pursuing, 
this is a total loss, ilefb the 
voyage in comtcmplation is of a 
large Dutch ship, loaded with 
sugar, at Surinam, to come from 
Tortola to London. Much de- 
pends upon the puce of the 
goods at the time. Here she is 
condemned as totally unfit to 
proceed ; and there is no ship to 
be had. Must thc)iisii red wait ? 
There is no pretence that ships 
enough to take the cargo could 
have been had. Even V hat was 
bought is not yet arrived in 
England. 

• If the voyage were continued 
in another ship, there ought to 
be freight 2 )ro ratdy but that 
is allowed to be wholly lost. 
The point of the insurance is 
not the ship alone but her arru 
val ill London. 

IJTe are therefore all of opi- 
nion that this is a total losf. It 
agrees witl^ all the cases, and 
are afraid much confusion 

I* 

will 


1811. 


WiLsoir 

V, 

The Royal 

EvCIIANOiS 

Assurancr 

Conei^Y. 
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ISll. 

WiLSOX 

The Royal 
Exchan (*E 

AS')! RAM E 
CoMPAN Y. 


A poln > of III- 
suiaiKC on mti- 
7t( y U tit to the 
Captain payahk 
out ofthiftei^hl 
is illfgal ; and 
the premium 
cannot be 
leiovered back, 
fiom the uniltr- 
wiUer'', 


suing it I think this must ])f coiisiilcrcd a total aud 
not iiii a\erage lofjs. 

' ,lt ajipeared, kowovor, tliat altlioiigli the ship in- 
sured was so much shatt(‘rod us to ho unable to 

9} 

continue (he voyage, tiiere was a brig lying in 
Dorer liarbour at the time, inwhu h the wheatinight 
have lu'cnsent to Lishou; for vvhieli reason, as well 
as on aeeonnt of some irr«‘g\daritj in the notice of 
abandonment, I^ord EnLCMum.ouou was clearly of 
opinion, that the action could not be niaintaiuod. 


The jdaintitl’also declared n})on another policy en 
dC-‘lO0. lent to the Cuplam, pay'ablo out of tin* 
freight. Hut , 

Lord EnnKNBOKouiiH held, (hat this was not an 
ijisurable interest; and the jxdiey being ilh'gal on 
the fade of it, (hat the premium could not be veco 
V( led back. 

/ iv 

Plaiiitift’nonsuilod. 

'fhe Aliorvey (Jeneral, Lakes and Taddy, for the 
])luinti0'. 


will arise fioin too great nicety Rule for a now trial dhcTiargetl. 
ill examining what isi a total loiii t /i/e Parh, 2'^t. Marshall, 
of a voyage. 6t)5» 


G arrow 
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Garrow and liosanqucl for the tlefendaut. 


} ide Webster a. Dc Tastct, 7*T. R. 157. 


IBH. 



Wii soff 

The Roial 

LxtlIl^GK 
A^SLR 4 NCE 

Compa:\\. 


MooRbOM ?. (Jmuves and Others. 

nprirS an action on a charter-part }% wlicreby 
tlie plauj‘ti/ri( t the ship Oronn to th«“d('lcndants, 
for a >o\<iia' to aiij port or poits in »SV. 7)e)H/w<;o 
and back to J.ondon; and thedefendauts vere tojiay 
the smn ot\£(i.iOO f’n iithtfor tliolirst B months, “and 
it' she should <.<Ke up lout^Cr in coinjih'tint; the said 
\.»\av!,e, then at tru'jateof f7>. (id. per ton per mouth, 
fur Mich fiirthei'tMK' as she shoidd be so etnplojed 
or engaged, 

• 

I'lu'.ship Mcnt fust to Pori an Prince, where she 
uiilttulcd a part of licr outuaid ear«o. Thesupir- 
tars>oappoi. ^db\ thedi't'iidants then peremptorily 
ordiTcd lier to Copt JSichola A/o/e. , 'Fliis plaei’ b(‘- 
maf at that time»occupi<'l by General Pciion, was 
blockaded by General Chrislophe, and tin* ship W'as 
taken by one of Ins crui/ers for abroach of blockade, 
and carried into Pori an J*aix. Here her cargo w as 
conlis<-.it( d, and slie was dotained between five and 
six weeks. At the end of that time she was liber- 
ated, and n'eturned to Port an I^ince. She after- 
w'ards took in a homeward cargo, which she brought 

to 


7 upsdav, 

ApiiJ JO. 

A sliip U ( fo 
ill it,h( f)v the 
nioufli in 
n(ti iiipitng in 
*LtLl f\ bJotk- 
at < (1 poit by 
or til r of tbc 
fit 1% 

t>i i/Ld and her 
iai;>o t tiidemn- 
(() ; but being af" 

tenvdids n» 

Ira ed, take*! hi 

4»Jli< I goods, Tnd 
delivti-s fh( 111 t» 

tilt fui/ htcr»» 

.ut Hiding to liie 
cll^lltl^ paity; 
J/iUiy ili.it tlieic 
WHS no suspen- 
sion (d tlir 
firulil during 
tlir drSrnti in 
of tlid ship. 
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IcSlI. 


JMooRbOAI 

GllElVIS 

and Others. 


to London and delivered to tlje defendants, having 

been out upon thf adventure about J3 months. 

* 

» The question was, whetlur the freighters were 
lia'ble for the time the ship was detained at Part au 
Paix? 


The Attorney General contended, that she could 
not be considered as then performing the voyage, 
or' employed and engaged by the defendants. — 
But — 

Lord Elt.cnborouoh thought that as the ship was 
taken in proceeding to Cape Nic/iola Mole, by order . 
of the supercargo, the voy age was never discontinued* ^ 
and the freighters were answerable for the subse- . 
quent detention, in the sajut' manner as if it had 
'arisen from contrary Avinds or froni an embargo.. 

The plaintiffs had a v'crdict for their whole de- 
'inand. 

Garroiv, Marryal, and C'amphell for ♦he plaintiff. 

The Attorney General and Park for the defend- 
ants. 


[Attornies, JVmt/>Bnd Vicatn Co,] 


Fide llavelock v* Geddes, 10 Eaj^, 555. Randall v* Lynch, 
anie 352. 


COURT 
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COURT OF COMMOJj' PLEAS. 

$ 


SECOND SITTINGS IN TERM AT WESTMINSTER, 


Warraix V . Clarke. 

T respass for breaking and entering the pfain- 
tilf s house and expelling lain, from the posses- 
sion thereof. * 

Plea, that thtf defendant demised the house in 
question to the plaintiff for a term of years, under a 
condition that if the jilaintiff should hold an auction 
on the premises, it should be la\\ful for the defen- 
dant to re-enter ; tliat before the time when, &.c. the 
plaintiff had he anauction'on the premises; where- 
fore the defemlant entered and expelled him, as he 
lawfully might, for The .cause aforesaid. 

Replication, admitting the demise, de injuria sua 
propria absque residuo causa. 

# 

The facts proved wpre, that the cjufendant hatl 
committed the trespass; that theplaintiff had pre- 
viously held an auction on the premises ; and that 

. between 


Friday, 
Febiuary 1 . 

If to tre‘?pas '5 by 
a tenaut agaiiHit 
a Undlotd for 
tuiDiDg bhit out 
of |)0(;stNiton, tbe 
defendant pleads 
s fat t by w luch 
the Uase was 
forfeit! d, and 
tile plainttil re- 
pliCir^enc rally 
jnjuita; when 
the fact IS 
proved by which 
the kase was 
forfeited, the 
plaint lit taiinol 
give 10 evidence 
a waiver of ihe 
foiteitiire; but 
he ought to have 
leplied this spe« 
cmlly, in avoid- 
ance oi the plea. 
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ISll. 

Warrall 

V, 

Claukv. 


botwcoii the auction and the trespass, tlie defeiidunt; 
with notice of tho cause of forfeiture, ha<l accepted 
rent from the plaintiff. 

i 

The plaintiff's counsel coiteuded, that the issue 
must be found for him, as the acceptance of rentwas/ 
a waiver of the forfeiture, and had the efi'eot of en- 
tirely doina: away with it, so that the (leumlant’s 
riglit of entry was gone, and he was- a trespasser in 
coming upon the premises. — But — 

Sir .lAMr.s Manspikt.!), C. J. held-, that defend- 
ant had fully substantiated that part of this plea 
which was in i.ssiu', bj pro\ina that the auction had 
been held on the premises, andtiiat a forfeituri' had 
been once incurred. 'J'.he £^cceptance (jfrent uas a 
waiver of the forfeiture, and bari'ed the d< rendi»nl« 
right of eptry; but this was matti- of special repli- 
cation, and could not be taken advantage of under 
the dc iujurid absqae irstdao catisfr, which mi'n !y 
put in issue the holding of the auction. 

‘ Plaip.iff nonsuited. 

Shepherd, Serjeant, and ComijnSor the [ilaintiff. 

Best, Seijeant, for th<' defendant. 


ADJOURNED 
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ADJOURNED SITiTAOS IN^LONDON. 


(’oniin Lwv'kenci;. J . 
r. Sl'MMKUS. 


Thuisilav, 

I t buiarv \il. 


r'ipUO\ lill fora fniuk filled \^itl^ wearing ajuia- IfftipT-!"/!*,*,.,, 

i-el, and a on iik- i,.ig,u'<> 

' * ' of n paw 

foi hi.H 

Tlie plaiiiliii’ had refuriied (o England from the 
ilrazils in a ship of whieh thedefemlani w as master. 

'I’he plainlilf himself came on shore at the (irst port 
(he ship made in tlie rhannel, and tra\<'lh‘d to J.on- 
<Um by land. The articles in question, which were 
|»art of his luggage, fie left behind him to efmu* roiuul 
with the shiji. When she arrived in the Eiver, he 
soiit to demand them; but the di'feiidaut reffised to . 
deliver tfiem up till Ineshoidd be paitl T’l-j.- -saying, 
that The plaintitr was to pay ,f'd(). for his passage, 
and had then jyidoiiiy oiu*-half of that sum. 


Shepherd, Serjoald, rout* tided, thateven although 
Tlo. for tlie plaintifl' s passage was due, thedefeii- 
danthad no right to detain his luggage for that sum. 
The trunk and writing desk were not articles of mer- 
cliandize for which freight \fas due. Tiny wen* 
mere accessaries to the ylaiiitilf’s person; and it was 
for carrying tin* plaintilf himsi'lf that the money was 
dt manda!-le. The defendant, therefore, had no lien 

, upon . 
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^ upon them. It might as veil be said, that th^ 
plaintiff himself irvght have been stopped, or that the 
clothes he wore might have been stripped from his 
'botly. 1 

LAWRE^*c^: J. The master o^* a ship has certainly 
no lien on the passenger himself, or the clothes 
which he is actually wearing when he is about to 
leave the vessel ; but I think the lien does extend to 
any other property he may have on board. A certain 
.sum is agreed to be given for carrying the man and 
(he luggage. I think the captain 1ms. a lien for this 
upon the luggage. In detaining that, there is no 
greater inconvenience than in the common case of 
goods and merchandize carried ojo freight ; and there 
is no reason why there should pot be tiie same lien 
for the recovery of passage money jis for the recovery 
of freight. I conceive the defendant had a right to 
say to the j'daiiitiff, “ You shall not have your things 
till you pay me what is due for bringing them and 
• you ivOm Jirazil;’ and that in refusing to 4‘-‘liver 
them up, he wasnotguiKy of any tortious con version. 

Evidence was given that ^£30. w^®- a reasonable 
sum for the pUhitift’s passage in the steerage of the 
ship, and the defendant had a. verdict. 

SKepherd, Serjeant, and Comjn for the plaintiff. 

Serjeant for the defendant. 

[Attornin, I'VOifeiaM and fKcif..] . 

•r— — > - -r 

See all the authorities collected as to the lien of the master of a 
ship, Abh. Shipp* PaitllL c. 3. § U. 

lIitTON 
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ITiltov V Fairclougu. 

^ \yas a« action .ii> ihist ihe hidorser of a bill 

of (xchango, Avbich bcc.uue due ou llie2Rtli of 
February last.' 

On tlial day, it was pre-'cnted for pa\ land to the 
acceptor, wilio n'sub's in Gerard Stu ’f, and next 
day, at 12 o'c lock, the plaintifl’ j)ut into a re(eivnij> 
liou&e of the Itvopenny pod, a b ttin, (oiitaining no- 
tice of the dishonour of the bill, addie»»cd to thedc- 
ftiidant at liis hou!^iu«/-*«/t/t»M»*>'/rect, 

Best, Serjeaivt, /or tin' defendant, contended, that 
this was insufficient evidence of notice. 

Lawrbnce J. It lias been decided m a case in* 
« 

Mr^ CumphelVs Repot ts, that a notice sent by the 
two-pciuiy post is sulhcieiit («), 

\ 

Best, Serjeantj said, the party sdndin" the notice 
in that case resided iiT London, and the pai ty tow hoin 
the notice was sent at Shadwell, an adjacent ^la"e. 
They could not be considered as livn;^ m the same 
town ; and although under such circumstances a 


Satu'ilar, 
I'l^brudijr Ude 

^fWitcof t’lr 
tlnlionour tif a 
bill ot e\t ii uipe 
sc It bv till two- 
liomn n )<!(, js 
•‘lith ujjt vvluio 
Ihep irtu s livt* 
within til limits 
of t H two-ppjiny 
j) j t, M lit (hi I 
» trot It 1 
t1 st ILK 1 tioia 
■)t i jnoti *i ; 
l> it t cl ttet 
<01 tt >inj: tilt* 
IiCti 1 “ tiould 
be [irnfdto 
lx rn put 

int > 

hoi se fit «ui li ui 
hour ih it, T< 

( onli ift to the 
(oui L of the 
t o p I uy post. 

It nouli bi. d(- 
liM rt iiedty 

00 u Hi li the 

p iV to w lom 
II is I Irtl scd 
IV * 1 util’ ’i ♦<> 

1 •'( i \( liotli I 

(> t i dishonour 
Oi tlic b n. 


(a) Scott 0 . Lifford, 1 Camp. ? 16 


Vot. II. 


notice 
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IS' >• notice by the two-penny pof t besuiliut »<, !)icre 
no vOHseit v by •'>e nneerlaioty, duley ianl ex- 
pence of ibis ouvtyanee sJiou.d be .subniifted (o, 
ruiicrtacji. *\vh<re the p,trtios< Ihed A\itain a few minutes’ walk 
of one another. 

LAWKKXer,. J. Thr_ rule once being laid down, 
that a notice by the two-penny post ia sutlicieer, J 
cannot i^nter into any consideration of the distance at 
which tlie parties live asunder: the noticeisgood 
within the limits of the twopenny post. Here tji^ 
letter being jint into the receiiing house about nooA 
of the 1st of March, we know that it must have 
reached its ih'stiuation the .same evening, and the de- 
fendant had information from the holder of the bill 
of its dishonour, the da,v after eeanie due, which 
is all he could require. . 


A'erdiet for the plaiutiH'. 
Viuigluai, .Si'rje.mt, ami Taddy for the plaiutiff. 
Jicsi, Serjeant, and Comyn for the defendant. 

r 

/ Attoiiihs, Nittkhhip .'Hitl Cof/b.J 


Vide Smithy v, MuIIof, anla 208 . 


FlTZOEKAlD. 
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FiTZGKRALU V. JiL.SLL. 

i 


Mtunlay, 
^It’^ruary ^3. 


TTN Ihis rasr> it lu^nra*' iV'Cfssary to provo, that 
the chTeud.uit had cxcciUcd aii indenture of ap- 
pieutue-ihip, by which a S'ui of the plamtitf was 

bound to him under (he u .ua! covenants. 

• 

The Fuijsciibiiij;’ wittu'ss Iteinj? called for this 
purpose, swoie that (he boj <‘\eeutetl it in liis pre- 
sence; but that he had never seen it executed by 
the defendant. 


If thf attesting 
itiicbs to a deed 
iiM usthaMic 
did not see it 
t iLtHuted, It may 
\j piovedbN 
cvitl 'IK c of the 
habii-'Uiling of 
(nt paiU, 


A7/e/»/«’>Y/. Serjeant, for the plaint itT, then prop(;«cd 
to call another witness tn ]UO\e the d('feiid mi’-, 
hand wriliiiij^ to tl,* indentuu*. and mentioned a ce'-e 
before liord Al\ wliere the sab'-enhim? wit- 

ness to a deed havinj;- denied Hint li<* saw it e\i cuti d, 
evidenee was admitted of the hand-wiiticff of the 
parties.^ 

JTci't, iSei ji'unt, contra, insist} d, that as thisinden- 
tiire protesset\ to be < veeuted by tin' defendant m 
the presenee of thealli stini’ witness. It could be pro- 
ved by the attesting: witness, and him only. Where 
there ajipears to be an attestinj; witnc'-s to a deed, 
the admission of the part> is iiisutllcient to prove it. 
Therefore, if the attestin'? witness mij s, tliat he did 
not see t^j'' deed executed, it *niust be lakeu never to 
have been ^.xecuted with due formality, and as not 
biiidmg oil the party although he may have signed 
it. 


T t 2 . 


1<.1WR£;>CE«- 
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mi. 
— v — 

PTrZGE- 

RALD 

Elsee. 


liA WHENCE, J. If the attostinj? witness swears, 
that he did not sec the deed executeci, I think it is 
then to bo treated as if there were no attesting wit- 
nes«i, and evidencti of the hand-writiog of the j>arty 
is siiflicient proof of ^ts execution. 


Evidence of the defendant's hand-writing to the 
indenture was accordingly admitted, and the plaiu- 
tifl' had a verdict. 


Shepherd, Serjeant, and Espinassetox the plaintiff. 
Best, Serjeant, for the defendant. 


So if the subscribing witness 
to a promissory note swears 
that he did not see it drawn, 
it may be p^'oved by cvideacc 
of ihchaud-writing of the maker. 

Lemon v. Dean* Lancaster 
Lint Assize i 1810. Cor. Lc 
13LA^C, J. 

Action oil a promissory note, 
whkii appeared to be witnessetj 
by one Bentley. 

Bentley was called, and swore 
that he did not see the defend, 
ant subscribe the note, but the 
defendant merely desired him to 
try to write his name upon the 
paper, and that he did not^ ob- 
kerre whether any thing was at 
time written on^it. 

j^dintiff’s counsel then pro- 
pos?l to call witnesses to prove 


the defendants hand.writing. 

JVitliams objected tliat there 
being a 'subscribing witness to 
the nak*,. who w^as not incom- 
petent, no other evidence of it 
could be given. JIc cited Phipps 
V, Parker, 1 Camp, 412. 

Lc Beanc, j. — I tvill make 
no observation upon tha* case. 
It may be distinguishable, as 
there the instrument was a deed* 
But 1 am quite clear that if the 
subscribing witness to a note, 
when called, cannot prove it by 
reason of his not having seen it 
drawn, the plaintifi' may proceed 
to prove ii by other means. 

Vide Fasset v* Brown. Peak. 
Ccs. 23, Grejlier v, 
lb. m. ^ 


OXFORO 
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OXrORD CIRCUIT. 

<• 
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GLOUCESTER. 


Corani li vwRCNrr, J. 


J I ARRIS r. Tippett. 


I^T^HTS was iiii'a-^tion ti'v not arcoimlii]" fora pro- 
missory iiojo jvivc'U t'> (!io dofoiulant to Ep dis- 
couatodon bclndf of the plainii/E 


A witness for tlu* dofi'iidant \ias asked in cross- 
examination, whether he hid i.ot aftemptetl to dis- 
suade a witiu'\is eximiiiied for the ph.intillj from at- 
tending- the trial. , lie swore jiosiUv’elj, t/mi he had 
not. 


Dauncey tiicn proposf’d to call hack the other to 
contradict him. 

Lawrence, J. Tl^al cannot be done. You must 
take his answ er. * * 


Monday, 

IVItUcIi 11 * 

Any qij<*'*hon 
in < > 0 ‘ put to a 
•V unt^s in \ r i»S“ 
eMinuriRtiot , ihc 
ft 11^ \\ or Id which 
' JiLi\ h.tve n ton* 
th ify lodinrc- 
tltt him ; but if 
s u h ri qm ^tion 
bo f olbiti 'ftl to 
ihc ir Ate m 
J >iic, i!o r’swer 
Mhitht* t wit* 
iirsji gi\ofc must 
be taken as con- 
clusivi , and 
of hoi witijossos 
crm be called 
to co'itradtct 
bun. 


Tt.‘] 


Dauncey 
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1811. 

ILvhuls 

Tiuttx. 


Dtiunvcy contended, that for the purpose of dia- 
crediiinji' the witv^ess, it was compete nt to ^lIew, 
that he had s\\ orn falselj in this insiarice, loul actu- 
'ally iic.d att<anpfed(to dissuade* the other from attend- 
ing' the trial 


LwvKFNcr, J. IfadJlii?^ Iu‘cn a matter in issue, 
I would ha^e allowtal you to (‘all \^5tuesses ie eon- 
tradi(‘t what tin* last \\itn<‘ss has sv\ai'u, but it is 
tirMy eollaleral, and \ou umst tah» his answer. I 
will permit <j*u.st:ous to Ik* put to a \utiiess as to 
any im|)roper condm t of he jiray haM^ h(ea 

, J?uil(y, for lia* puijx^' t‘ of li yin^‘ Ids ('r(‘dil ; fmt winai 
tla se <jij< s[i(ius ar<‘ irrehwan! to th(‘ e>su(^ on lh(i re- 
cord, y<ju ejiniicR eall otfier wit)ies.v<-v jo <‘outradi('t 
tin* answers lie t;ivcs, i>o viitijc j-: eaii Im* prt pared 
to support hisehara<‘ter asto parti(a»larfu.ls,audsu(‘h 
4:(f|]ul('i‘al iIpplirie.^ would h ad to ej*aliess eonfusion, 

j and ImUow fortlie plaintilh 
Jervis and Ahholl f(»r the dt'fendaul. 


LAvriiENta JJaid down the same rul(^‘srw oral times 
(1 tiring’ tin* eircuil: auditscemspartpadarly illustrated 
])) the following eas(\, which 0(?curred at Monmouthl 
Om‘ Yetviu was indicted for stealing wheat. The prin- 
cipal witiicss against liim was a boy of the name of 
ThomuSy his apprentic(\ Lawrknci:, J. allowed tlie 
prisoner s counM'] to a>k Thomas in cross-ffxamiiia- 
tioii, wh(‘lher he had not beenVharged w-ith robbing; 
bis master, and w hetlier he had not afterwards said, he 

would 
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■would 1'*' n %“ti”'(‘d of him and Axould fsoon liv liimiii 
MoiUKoiiih f,Ocd 1— iio (ifjiiod. 1 j( 'h. Tne jiri.ionor'.s 
coiiii'.ol Hn u j>iop(/ht‘(l to j'toAc! that !.o had boon 
rJiiir.'-td wiih roiH'iiJ" his (na''1<T, and had s|M)kentlie 
woid.'- iiiijxitod to hull. — L vvv rfiiNci, d. ruk'd„lhat 
Ins fiiiswi r must Ix' takoii as to Uio forinur ; but that 
a.' (!i!-«.>ids M. ro Ki.doisil to the f^nilt or innocoiico 
oi to. j/r-,o'n r, (Mdoiicc bo adducod, that 

ii> y M (TO 'iJoki ii !>) i!n wilnos''. 


r*<iv’ LiC) , Dt VVitIuM 7 1 


l\is( -..cd '\i!'n;t<r t\ ’’.n.Xi piTU, 

* CTIOX for tiio iir.oo or <jii<nitft\ ofbrainiy 
jLAi. and ;• r.n. 

The spirits woro di!i\.'r d by tl>o jrlaiiitink to a 
rarritT, (u booonu'jt d to liio dofoiidanl, d'hoy wore 
thou of llio pW!“f;'(jul tlioy woro iindor jiroof 
whoa delivorod liy tho o.irrur to the (b fondant, and 
Avoro for that roa-oti soi/od and condomued by tin* 
Exciso, T/:c carrier ivuslolx paid (pUu plaiidijfs. 

jyatmn’p for tho deft ndant, oontondod, that for tin's 
roasop, tlio spirits wore a« tho risk of the plainiifi's 
Avhih' in^ic hands rifthc ( arrier, who being paid by 
them must be coiisidorr'd as their agent. 

T t 4 LAWurxoE 


6 to 

1811. 


II uuus 

V, 

Tirri-rr. 


i rdn. 
ii 

A soon .is j^tiodi 
,itt (li livi 1 ‘d to 
t.iriu i| thiy 
» I hr oik ot 
p’'rttu* i I* 

. tlie 

.11 1 i< f lu iMid 
iiv (In vt titlot* 
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LiWRP.NCE, .f. The mode in which the carrier 
M’as lo be paid makes uo difiereiice. The moment 
and^noHier, J^pii'its w ere dellv<ned to him, the property vested 
■B. ill the defendant. 'Phe plaintifls, by paying the car- 
Mebebiih. not beconilj insurers of the spirits while iu 

his hands, * 


The plaintiffs had a verdict. 
^hbott and Ludlotv for tlie plaintiffs* 

Daimcey and Wigleif for the defendant. 


Vide Da\is James, 5 Burr. 2680» Brown n, Hodgson, miU 




JVlairh {K. 


Watiien Esq. V. Sir E. B. Sandys, Bart, and the. 
Ear) of Berkley. 


Trs DEBTT/VTyS assumpsit for worl^ and labour, 
^ and materi.ih. foniifl ami j>rovided by the plaintiff 
for the th-femhmfs,— with the common money counts. 


If the candidates 
at .1 tontiry 
elrt tion jointly 
devire (nc vKftill 
to erect li« tu j. 
to provide- poli- 
ch’iks, ati'i t 
Tetain an a ■ 

W)r, pruni ^ t<i defrav the cv peace t’ uv im lined, t}i'*'v -i.-e li.ible jointly to an action of indebitatus 
a^iUihputi M It V sail upim thi ii joint undtrrtakiiiK» n aw .th-.t,»ndin|;:»iat. t8 G* ii* c* IS, ^ 7. 

Hut tlicshctili IS not eiifitJed to 1 hurtre t'K < .imli l.ite'.with auv port of the v x pence necessarily ln» 
runed by hitii in ew t!)*' unt, aod uoJun^ the retiwii ; and for those thing*- cxprewly ordered 

1)^ tilt- landiiati-', t/« \ .aic oinv bound to p.a\ him a fair remuneration, although he himself may 
have paid mic in dubm ittng to exoibitaui chaigcbumally made on^sucli eccasiouii* 


7 


Sir 
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iSii //. /i. t^nndi/$ plcadt'd tlio general and 

l,ord licihU'y Miflered judgment by default. ' ^ athkk ' 

V. 

The actiutt was brought by Panl Watiien, E'^q.* Sandts 
late shtnlT of Glocestershire, to i^covcr tin ex-ptli^es Another, 
he had jiicuirtd at the election^of a member of jtar- 
liamcnt, to rcpie'»cnt tliib tounty in May la^(, when 
the two defendants were candidates, and Jjord Berk- 
ley was rcturn«;d. 

• 

The pluintift’s demand was composed of the fol- 
lowing Items: — 

SIIERliF’S OFFICE. 


Ailvcrfiscincnts 
Io(iciituics 
Stiinps 
IJnclti ^hm^^ 
Cierk 

Baiiid »* 

If all- keeper 
Filing writ 


ictainer and clerk 
- fee 


Mr. ^ 



Ifib clerk 

Agents’ F(cs - - • 

Aticndauccbj lctt(.l^S5 Ac, 

* .BOOTHS. 
Ererting booths (sum recovered agaiabt\ 
the bhinh b> the builder - | 

painting Ji»l ol liundiods 
l^nritiiig ilo. Faiishes 
Consublth guarding booths 
Tlhrce sai\eyoij> 

Printing pulUbooks ^ ^ 

Printing uathf* •• 

Kent of ground 



s* 

d. 

3 

3 

0 

2 

2 

0 

J 

It) 

0 

21 

0 

0 

6 

6 

0 

2 

2 

0 

1 

»» 

0 

1 

1 

0 

0 

f) 

0 

31 1 

0 

0 

21 

0 

i) 

1 y 

’5 

0 

10 

h) 

0 

0 



825 

b 

0 

1 

U 

G 

1 

11 

(5 

4 

4 

0 

21 

0 

0 

11 

5 

0 

• 1 

1 

0 

30 

0 

0 

— £ 


s, d. 


iO 5 0 


Jo8 n 0 


5 18 0 
Fdtau 
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Waiutv 


j. 

S \\D\S 

and auotlici 


Fifteen poll clerks, and coach hire, and 

eApenccs fioni t<»wn, \c. - - , - 17d 5 

Aijenls’ fees, procuring same - - - - 1 j 15 

' 189 0 0 

jfl4.9J 14 O 


It was sworn, that Lord Berkley and his agents 
first requested the slieritf to erec( luislings, t' retain 
an assessor, and to procure poll eh rks iVom Loiuh.:'*. 
llia^ the siierirt" ga\e dirwtioiis for doing so; that 
some days before the election began, Sir b. B. 
»S'u/»(y.se,oncurred in every thing thal had been done; 
and that both candidates promised to contribute to 
the cxpence; ofthese pri'paratious. Hustings were 
accordingly erected; a genlhinaii at the bar was 
broiiglit down as assess^or; and liftcon jioll ck'iks 
arrived from Loudon. But on the morning fixed 
for the election, Sir E. B. Simdys declined, and 
Lord Berlilcif Avas returned without opposition. It 
was proied, thal tin* plaintitfhad aetuaily made all 
■the payivK'iits imnilioued in the bill. 

Tdunlon, (or Sir E. B. Saitdi/s, eonteuded, //r.s7 that 
a joint action eoiild not lie maiiitaine/i against both 
(aiididati's. By slat. 18(leo.2.c. 1 8. § 7. it is provided, 
that the sheritF shall erect, at tin* <*.\penri* of the can- 
didates, such iinmherof convenu at booths for taking 
the poll, as the candidates or any of them shall, three 
dajs at least before the eommeiicfiiiient of the poll, 
desirt*, and shall atlix the names of the liwiulrcds, 
and appoint pollflerks, 6cr. 'But it could never be 
the intention of the legislature to make each caiuli- 

date 
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iilate liable for ail tlie expciices which should thus be 
iaeurreu at the cleclion. this construction of 

the slatiite, the whole might be levied upon a t acoi- 
dalew ho had uo u ioli (hat hustiu,^^ should b(‘ er< r!, d' 
at all, and his reuiedy against the otliov.-. (< r a ortui! i- 
biiiioii alight be diflieuit ami *uuoer(aiii. ’^I'he I'.ai- 
didatf'^ ijiusi be taheu to bo, separately liable for thi ir 
respei live proportions. — At any rale this action was 
Uiiscomaiied, I'lurewas no liability at eommon 
law to reiiuburse the slieriif for any part of lhe*<‘x- 
pem e he incurred. IJe ought therefore to have de- 
clared sjicciidly, rhat he provided booths, poll clerk.s, 
&c. u])oii the rei|msi(iea of (ho candidates; whereby, 
and by means iif (iio statute in (hat case made and 
provided, (hey became liatde k' reimburse him for 
the expenn he had thus ivicvirn -', n id that being so 
lialdo they pro'n.^'-ed to feimlmrse him arc-.ruingly. 
Jf the action civdil be maintained in Its i^irC'Ciit 'rm, 
it would be for his lordship to s.-iy lo what an. omit 
the plaintiff was entitled to recover. 


1811 . 


t\ AIIIEN 


V. 

S vsnvs 
and uuotliar* 


J.vvvRT'Ari, J. — Both objections admit of die same 
answer. TJie plaiiitilf docs not proceed upon the 
.statute. Iflh(>slicrifrhad nierelj iieen desired (oi rert 
boothsinpiir.snaivceofthe.statiitCjthen wt'shonld have 
liad to consider what remedy the statute givt's him.— 
But there is an express undei taking on the part of 
both to pay for tlie hustings, the asse.s.sor, ami the poll 
clerks, on vv liich the two are jointly liable. I low mcr, 
althongb tlie action is certainly niainfuinable, tiuic 
are sev enrJ parts of tlie plaintiff’s cietnaud with w liicii 
lie has no right to cliarge the defeiidams. Th" first 
11 <i.^ht 
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Waihejt 

V. 

S ANDYS 

•nd another. 


riVlit itettis ainouiiting to 40/. A?, for tbo iinlentures, 
kc. only conon n tlie t'xt'cution of Ms oflk o of "iheriflr, 
and there is no pretence for thu" ing them upon the 
t;andidates. The sa|ue thing may besaidof Ihechargo 
for constables. 'Fhe sheriff is bound to jireservc the 
peace of the comity. If lie is put to any extraor- 
dinary expence in this -xvay, let him represent the 
matter when he passes liis accounts in the Lvche- 
t[uer, or directly to His Majeht 5 ’s government. — ■ 
Any claims lie may have for remuneration will tlms 
be attemkd to; but he has no more right to recovi-r 
such charges from a candidate at the e'lection, than 
from any other individual in his bailiwick (a). There 
were several other items that his Lordship advised 
the jury to disallow entirely, such as the surveyors, 
and printing the poll bo(f.\‘s . — .Another class he ad- 
vised them considerably to reduce*. The plaintiff 
could onjy Recover the original e.vjience of erecting 
the hustings, not the costs of any action brought 
against him by the person who had eri'cted them. — 
iMr the assessor his Lordship thought the .ilefen- 
daijts liable, although this be an expence not men- 
tioned in the statute, which was meant for the pro- 
tection of the sheyitlj not of the candufates ; but the 
accompanying chargi's for ag( ids’ fees, &c. in retain- 
ing the assessor, he considered as e.xorbitant. Ad- 
vantage, he observed, was often taken of the situa- 
tion of candidates to sitin parliament, who were afraid 


(a)Jjy 10 & 11 W.i3. c. 7. in th6’Crown.office^ and to have 
the shcritf is entitled to charge an allowance thereof in his ac- 
(o his Majesty the fees he pays count in the Exchequer. 


to 
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to rc<5ls<, any demand, liowever unreasonable, lest 
they should rendei 'heinselves unpopular ; and thus 
a sort of custom was set up for tile impositions pr<ii<> 
tis(‘d upon them; but such charges as 26 guineas for. 
l(‘a\iug a retainer with a gentleifian at ibe bai’; and 
payiu!; him hi» fe'', could nttl be supported in a 
court of justice, however long established. 


1811 . 

t y » 

W AIUEN 

V. 

Samsts 
and anotlier. 


The jury found a verdict for the plaintiff for 1360f. 
Duuncetf and Abbott for the plaintiff. 


An application was made in the ensuing terra by 
Sir E. 13. Sandys for a new trial, on the ground that, 
from the abseiu'e of a material witness, he had been 
shut out from his defenett; and that in point of fact 
he had not oruefed the hustings, or promised to pay 
for them; butthedirection of the judgejat Nisi Prius 
was in no respect questioned. 


^ Fide Morris i». Eiudctl, 1 Campb, 218. Ueyw. 269. 


HERE- 
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HEREFORD. 


T»I' ‘'4 IT? 
i0» 


If tho (i( fond- 
ant i'* i h«r^* (I 
by a (ouut in 
an intlirtmtnt 
T\ith having 
composed, 
printed ami puf)- 
Ji^lird % libel, if 
tln‘ tvid( nre be 
th U lie onl> 
rorapo'^ed and 
published it, he 
inav be found 
guilty of the 
composing and 
publtihing, and 
acquitted ot the 
punting. 


Coram Lawrence. .T. 

The King v. Williams, Esq. 

riTHIS was an imlictm.mt for a lihol, which w'a«! 

charged in several Coiinfs to have been com- 
posed, /J/v'nicr/, and published by the djpfendant. 

The counsel for the prosecution gave in evidence 
a ]VI. S. copj of the libel, in the defendant’s hand- 
writing, which In had hnnscif delivered to a printer, 
and a printed copy, w'hieh had been )'nnted and i'Ohl 
by his orders. J^Vom some typographical blunders, 
there was a'variance betwevni the printed copy and 
the libel set forth in the indictment; but the M. S, 
corresponded with it exactly. 

The counsel for the defendantinsisted, that t‘he 
offence was not jiroved as' laid, and tlj^it he was en- 
titled to an acipiittal. 

« 

Lawrence J. -There is certainly no proof that 
the defendant the libel in question ; but he 

may bo acquitted of tin'prmtiv*', ami fouml gudty of 
thecm«posi«if aud puhlisJUng. Ills delivei mg the hbtd 
in his own hand-writing to tin? printer, i.xabnndant 
evidence of the latter offence. 


\ vudict 
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A. vordict was acroriliugly found and rooordod of 
Ciui.'t) , <‘\c(‘{)t as to jmuling tin lilxd.” 


Taunton and J, Jones for tho prosecution. 


V ^ 

Ihe Kixc 

V, 

Williams. 


Dauncey, Abbott, and Peaks for tl )0 defendant. 


rule Rox i\ Hunt, ante bS3, 


Thomas d. Jones and Wire r. Reece Thomas. 


Tuesday f 

MautriO. 


■j^JEOTMEXX '1>.V lan’dlurd against tenant from 
year to year. The denii.se w'as laid on the 1st 
of October last. ‘ * 


If a <0 
qutr ixseived 
I* i‘-ohdlly on the 
tt nani in po'- 
‘'L'Shioiu and ht* 
i)iak< b no ut)- 


jt t lion to It, 
tiii'^ i" iirima 

Abbott, for the lessor of the plaintiff, gaVe in evi-. 
dence, receipts for rent payable at Michaelinar. and ju>', that the 

» ' * ^ ^ 1 A (on-. 

proved, that a notice to <init at Michaeluias lasthad rae««i iith* 

• I .ii * i I II fctjfconofihi* 

heeii served ^upo:i <idoiKlant |KT^oululy at tijt' vt.u AAtmi tiie 
preceding Lady-day, whin the defendant made no 
objection to its regularity. 


Taunton, for the defendant, insisted, that it was 
necessary to give further evidence (>f the tenain y 
having*cominc^ced at Micliaeliuas. 

• 

Laweenck J. T remember C. J. Eyre ruling on 

the 
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1811. 


Thomas d, 
and 
Wife 


V. 

Thomas. 


the Western circuit (a), that a notice to quit if nuf 
objected to by the tenant in possession when ser\ed 
upon him, is prima yiic/c evidence, that the b'lianey 
commenced at the season of the year when the notice 
expires. 1 have aVted upon that case, and 1 am not 
aware that it has evtV been overturned. Here, I will 
admit evidence to sbevy the commencement of tli<’ 
tenancy to liave been from ('bristmas. Midsummer, 
or liady-day; but till the eontrary is shewn, I wi!’ 
presume, from the defendant’s making no objection 
to the notice, that it eomnieneed at Michaelmas. 


The lessor of the plaintiff had a verdict; — to set 
aside which Taunton moved in the ensuing term, oit 
the authority of Doe d. Ash v. Calvert, ante 388, 
■where Lord Ellcnbokouoh is I’epresented to have 
held, that a notice to fjuitis not prtnin facie evidence 
of the period of the year when t|ie tenancy com- 
menced : and to have said, that '* to make tin* party 's 
own act evidence in his favour, is contrary to first 
- principles.’’ 


CVjvRT. — There the notice to quitw^as not served 
personally upon the defeiidant; and tj^ie notice perse 
is certainly no evidence for the lessor of the plaintiff. 
But here, the notice was served personally npontlie 
defendant, and be made no objection to it. If there 
was any doubt, whether he thereby admitted its re- 
gularity, this was a qui'stion of fuel, which the de- 


fa) Doc dcm. Puddicombe v. Harris. 1 T. R. 161. 

fendant's 
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foudaut’s counsel might ha>e had submitted to the 
Jury. Whether the ])crsonal sen ire and silence of 
the tenant in possession aiuouht to an admission, 
must depend upon circunistanees. If he cannot rea<l> 
or does not the notice in^he pri'scnce »f the 
person w ho sen es it upon hiniiP it must go for nothing. 
In the present case, we inust suppose that the de- 
fendant read the notice and undei'slood its contents, 
and that the person who seiwed it stayed so long 
that the defendant might liave objected to it ia his 
presence, but made no objection. These circum 
stances, wetJnnk, amount to pnma facie evidence of 
tin* commencement of the tenanev and being uncon- 
tradicted, tliey support the verdict. 

Rule to ilietr cause rcj'used. 


1811 . 

Thomas d. 
J0N1.S and 
WUE 

V. 

Thomas. 


1 — 


But in Oakapide d. Green 
Copous, 4T. 11. JGl.'whtic a 
tt naiil 111 pusscssjon, uheii served 
iMth a nolite to quit at Mid- 
iimnur\MA, “ I pay rent cnoii!;h 
.lUcd(l), and it is hard to use me 
thus,” he was pcimittid to shew 
that he held from Muhaclmio 


and Burtrn, J. observed, that 
whither the tendnt assents to be 
cuiisidcred as holding from the 
time mciitiontd in the notice, is 
a qne'-tion of fait for the jury. 
f'lili l)oc i’. ^toiubcwcl), aiits 
559 . 


Vot. II, 


U 


SALOP, 
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• SAl.OP. 


Crown Side. ('or. Lawrrnci:, .T 


WpdiiPsda), 

JVlaKhidT. 

An iiulKtinent 
a nui^Iei 
for not })ioM(l- 
jiiii suliicicnt 
food and 
naiue f<»r «t ^rr- 
V uit, »lit It bv 
the servant !n*- 
laiue sH k and 
4'niiu inietl, inii^t 
alletli^t* tli.it the 

SPrValll IV.1S o/ 

to Ji i i/^aos, and 
tindct tfu dunif 
man and u nttoal 
cj tUe THMltr, 

, \\iU‘iilly«aiul maliciou''!} did oiuit. n(‘<>k( tand n-fiiso 
to ])m^id^‘ for and and aduiiaistor to tlio&aul 
Klizakctli Williams, .siifii('U‘iit moat and «lrink,*n('- 
c<‘shary for tlK"'n‘'tcnanc(', ‘.n)»))ort and nonrislnntiit 
oftlio l)od\ of lii'r tli(‘ said Eli/<d)o(li Williams, and 
fvpost* tin* said Eli/alM-tli WdJiaiTis to tin* cold and 
inch mency of the ucatlicr, as aic! 1 ivitliin as viitliont 
tlic lionsc wherein she (he said J'ili/ahelh Jlidh ) then 
dwelt, and lve<*j> the said Elizaheth Williams with- 
out siilhcient and ])roj*.er warmth necessary for th<‘ 
health of her the said Jilizal)e;th Williams, to wit, at 
^c. tlx said Elizabeth W illiams on the scM'ral days 
and time'-, and duriuij all the time aforesaid, beinj; 

the 


Kkx c. Ei.iz vuRTJi Ridlrv. 

nniTR indicinu'nl stated, that Elizabeth, the wife 
of Samud Jtidley, unlawfully and inaliciousi'y 
conlrivinj!: and intendin'^ to hurt and injuH' one Eli- 
zaheth Williams, heim; 'a senant t^o her the said 
Elizabeth Kidie}, h'eretofore to wit, on &.c. and on 
diiers etlu'r da}s and times, as 'well before as after 
that day, with force and arms, at ^ce. unlaw fiili\. 
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)h'^ s» nautoftho said Elizalx'th llidh'V, and tliosaitl 
I'jli/ahrlh llidlcy on (he several da)’s and thuos, and 
diuiiii; all llu* (imi' alore''aid, s(‘j)arately and 

apart Irom the said S.mnud liidley her Jmsband, ta 
wit at eontravj (o the diilf ofln'r the saU Eli- 
zalx'th liidley as (lie niisiro''*. of the said Eli/ahetli 
AVilliains: By reason of all whieh premises she the 
said Eli/al)( th Wdhanis af(( rwards, to wit on, &e. 
Ixeame and was, and for a loni** time, (o wit, the 
sj)ae(' ('f "iv montlis then iievl followini^, eontiwiied 
to }>(' very weak, siek and ill, and greatly eonsmned 
and eniaeia(,<‘d in her hod v, towii, at &e. to the great 
damage of (he said Eli/aheth W illiams, in contempt, 
Ke. to the e^il ('xamphs See. and against the peace, 
«Vc. 


1811. 

1 » 

Rlx 

V, 

RiPLEir. 


^ • 

The ease h»i>jgo|)encd — 

J.^WKrNCi:, ,1. intimated, that he thought the 

C? 

indictment insnflicient, in not alledging Ihal EUza~ 
belli IViUicnm was a i/iii of lender i/i ars, aiid nude}' 
i/u doiitiuivn and conlroul oj'lhe diJ'endatU. 

The couiiicl for the prosecution conh'iided, that 
it was enough Ip state, that she was the servant of 
the defi'iidant. Trom the relation of master and 
servant, a duty arises on the part of the master, to 
provide necessary sustenance for the servant; and a 
breach ofthis dul) , whereby theservautbecomessick, 
disi'asi'd and emaciated, must be a misdemeanor. In- 
dictments for murdef have frequwitly beensustained 
U u 2 for 
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1811 . 
y — 

Jltx 

Rio LEY. 


for slarvinj? persons to wlioin it was the duty of the 
prisoners to have aijininistered jiroper nourishment. 
If ap indictUK'nt for murder will lie where death is 
file direct coiisequeuce of the starving, an indictment 
which* states the eonsi'qnence to bi;, that the parly 
became sick, disease‘d and emaciated, si'ts forth 
what i.s in law a misdemeunor — At any rate, the ob- 
jection was on the rc'conl. 

LX« RCNcn .1. — There was a case similar to this 
before Mr. Justice Ln JIlanc, at J^xeter- in 1802 .— 
The indictment charged, that the defendant did not 
provide proper and necessary food and clothing for 
a person who was his servant, whereby the latter 
became sick, S^c. The defendant was found guilty ; 
but Mr. Justic<‘ Lt liLANf.rcserved the point for the 
ojiinion of the judges. Ten of the "judges met to 
consider the <'ase, and a majorit j of those present 
were of opinion, that the indictment was insuflicient, 
in not alleging that the servant was of tender years 
and und(T the eontronl and dominion of the .defen- 
dant. 'I’he tiial may proceed, as issue is joined 
upon the guilt or innocence of the defendant of the 
offence laid to her charge; but on aemotion in ar- 
rest of jiulgmeiil J shall consider myself bound by 
the decision 1 havt* mentioned. There is a clear 
distinction bi'tween trentment of this sort to a child 
and to an adult. The latter, if not provided with 
propm- uonrishment, may remonslrafe, may leave 
the service, or may complain to a magi.sfrate'. The 
withholding of projx’i food from .such a person may 


be 
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))^ a breach of contract ; but it is not a crime of 
which the law will take cognizayce. Doubts lu^e 
been entertained, how far an indictment can be sup- 
ported from mere non foazance tovvarils a child ot' 
tender years. I an/ myself of opinion, that tlierc are 
f'ircumstanceswherenon-fca/a’nceof tins description 
may be an indictable oflbnce. Jf Isli/dUHh Wiibanis 
was ot tender years ‘i'‘d under the donimion of the 
diUndant, suUhai she t mild not have taken sU ps to 
relit \e hers* If trom tlie fri'aliuent she is snj)pos(d 
to have received, the deltudant may be guilty of 
a niisdemeaiior. But you have not alkgcd this in 
th(' mdictiuent, ayd it is thcicfori' bad ujion theface 
of it. 



V, 

Rn)i,Er» 


It was then suggested,, that in this ca'se, the in- 
dn tinenf charjjed, that the di fendant exposed Eliza- 
beth Wilhains U> (Jie inclemency of the weather. 

Law UCNC F, J. — That, to be sure, is an act in the 
nature of an assault, for which the tlefeudant may be 
liable, of whatever age the seivant was ; but thi' evi- 
dence opened, does j^ot at all apply to such a charge. 

Th(‘ counsel for the prostcuiwn allowed, they 
could nut prove Iln-.eharge in llieindiclincnt to any 
extent; and his Lordship being of opinion, that the 
omission to slate tliat the girl was of tender ye.irs 
and imder the dommion of the defendant, was fatal 
as to , the withholding tood and warmth, they de- 
clined to proceed farther, and consv'iited to an ac- 
quittal. — It was said, the girl wifs In years old. 


Un3 


Clifford 



mi* 


Clifford and Abboll for Uu* prosu-idioiK 


j 


ilex 

V. 

IllDLLY. 


fiaimay, llarl and (Mhed for llu* dofciidant. 


Vuk Rogirui V. (iould, SalL JaSl. Uc\ r. Stophen Sdf, 1 Loadi, 
Cro. Cdb. lOJ. — i/dbt, C. V, c. "5 Id. diul (Iioautliuih!“s thcic 
referred to. 


AV OllCESTEU. 


Cro^\n Sipc. (.'or. LvwHL'>,cr, J. 


j. 


Klx r. Tucmvs Kof r.KS. 


^TpiIIS was an iiuliclmciiton 12 (it o, /I. r. ]U7.'^ 1. 

(it) for ooursiii,!; a d(\ r iii an loolosca groniid, 
boloiigiiiaf to It. li. ('. i)s{[.tviiltonH he const nt Of the 

said 


To •support an 
indit tiKci 
4i(,. 107, 

fni { nil 'lliw 
doei 111 .m 111- 
clo«iod ^1 ound, 
h ih nert ssai V, 

oniliopiuol * 

])ro«.<'riihoii, to call the owner of the deer to pioM, Hut m* did not ;;i\c his < oust nt to the 
piiioufi to com&e (hem. 


(a) Winch enacts, that if or kill, wound or destroy, or 
any pcTbon or persons bliall wd- shoot » at or ollicrwEc attempt 
fully course or hunt, or take to kill, Avound or destroy, or 
in any slip, noose, toil or snare, shall carry away any red or faU 
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said 11, li. C. tlie owner of sucli deer, niul without 
being otherwise duly authorised^ 

The que.stion Mas, Mhcther the onus lay upon* 
the ])risotier, lo prove that hi* had tin eoiisent of 
K. 11. <J., the owner of the dber, to course them ill 
the place in' (jnestion? 

lAWKt.Nfi; J. held, tliat it was necessary on the 
part of the prosecution," to crdl the owmr o£ the 
det'r, for tlie purjiosc of proving, that he had ttoi 
givtai his civnsenl lo tin' pris(»ner lo course them; 
and this witness not appearing, tlie.Tury were direr l- 
ed to lind a verdict of 

Not (jluilly. 

lA'/irc for the*piO'» cution 

• ■ 

(^uwjiIhII (or iho pri^onrr. 


Itjw tlcor kopt ov in the * 

incl(*st tl p-^rt of aAy toiest, chase 
ptirhcu, or ancient \\*Ik,orany 
park, paddock, wo«>d 
or olhennclosed «;ioiihd v> heieiti 
deer are, oi hcivobLtn,()i shall he 
Usually k( pt, z^ithouf the ton- 
9int oj Ihe oic'uj ofsfthiuer 
or Hidifnil beiii^ olherwihc duly 
authoiucd,* or bhali knowingly 


bo aiding, ahettin<]j or assist ia^ 
thercni or llu n unto, every per- 
son so uilftil)) ohindiii^as afore- 
said 111 an) ul the casts aho\e 
nitntioneii, shall he deemed and 
liken lo be i^uilly ofjt/jn//^ 
iiiut bciiii; I nv fully convicted 
^thereof, upon indiilmeul, shall 
be adjudged to be Iran^fiorltd 
for theyeiii) of hcveu years/* 


1811. 

Rex 

V* 

Ro&EKSir 


IT „ J 


n 
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1811. 


Fenton 


V, 

G^unoiiy. 

It is no muse of 
dc mui riT tt» a 
df-cJaraiion 
a.£ai.bi <he ac- 
of a l)ill 
of cAi liangr a<’- 

cepttMi 

at a partu'ular 
plai f , that it 
dot'b not • 
iliat (In hili 


prtynfod tin le 
lor pa^innu^ 


[Fi may be u«ofu! (o rrfi'r to (In' follow <ihoH note of y, Gou,uh‘Uf ilU 
a more full and s.nisfacturv upoitcd' tiic case siiall be pubiUitd byMr. I'.AbT.] ‘ 


Fenton z\ GouNonY and 
.others, K. T5. E. T. 181 1* 

Tlie^ plaintiir declarc^^ that 
ho drew a hill of exthattgej 
dated 4th February. 1 810, for 
2371. 12vS. dd. payable fo his 
own order atduuiuthv a.lrr (!a^-, 
dir<*ctcd to the defendants (by 
(he innie, st'yle artd vltseiiphi^n 
of Will jam (fotiudry anti Co. 
5 Ij liOwcr Shadwell, Wappln .:, 
l 4 ondon) ; lliUt the drftJH.'ani^ 
accepted 0 i' bill aeeortliny to 
the usage ar.d C'e/tufU </f mer- 
chants, p[!i/alic tif (/ 

Snatih nd CV tl*at 

plairddV nLu!(' no oi tier Idi pav- 
raent (*f tlic I’f!) : vii. n ])y the 
defend. mli* b'^eapie !«< i)lv* fit e'.»y 
him ilie bili at the time iIh‘ 
same bocoin'' due r,.-eard- 

ing to the 'tenor ar.d dltei of 
the said bii). nml of i.uif .-aid 
acceptance thereof nf';re« 
said ; wliich tiev promised to do. 
— The money counts followed, 
with (he common bicach — Sj)o- 
cial demurrer to the first count, 
for that it did not thereby ap- 
pear that the bill \vas ever pre- 
sented for payment at C\ Sj/kesy 
Snen/h and Cu,\ according to 
the acceptance. 

Matn/at having boc^i heard 
in support of the demurrer, and 
Ilohoijd contra, — 


Lord EcLCNBonocon, C. J.* 
and (Juo.si: and Bwj.rv, Jus- 
tice.'*, (ab^mtee Le Bi anc, J. ) 
declaied tlieniselves clearly of 
opinion, (hat it was unnecessary 
to alLr'o a presentment for 
p 3) Hunt at Sjjkci^ Smudi and 
1. The) considered tin. 
■pl.n?.' where (he bill is inado 
a.s no part of the 
lonhact any more than (ho 
phi I t' of (lie acceptor’s residence, 
\’h:ih is generally mentioned 
in t!i» diicititii <»f the bill; 
th.5t \f this v\eje a special ac- 
eep* I'.ei*, the uiaw’i r and pic. 
vt(».' ir.doi^’.ps would be dis- 
{ d ; that by all (he 

ai)*i;(.riti*';^ i.[>on (he subject, 

( ni.li (In* i'xception of (he lato 
cj'-e, of CidUr^hun v. 
t!ie .nci-ptor of a bill of ex- 
change jicld to be universally 

bable it, wherever it inf.y 
.be o\pres:cd to bo payable, — 
^^dily. 'J'lny (h'aughl (hat, 4*.veii 
if the phnjp where (lie bill is 
made ^payable by the acceptor 
were not a mere memoraiiduiu 
but a part of the contract^ 
siill the d^'fendant could not 
denuiron account of there being 
no presentment there aKcgcd in 
the ^.eclaration ; because ho 
would not be discharged, al. 
though the bill was not pre* 
sen ted 
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acnled there for payment ; and 
if he was there ready to pay it 
on the day it became due, he 
could only plead this in bar of 
damages, biingiug the money 
into Court, as in the case of 
rent payable on the Luid, or 
moiiev to b(‘ jvsid at a given 
time and place in pursuance ot 
an award, 

liuw(vei’, as fin' point was* 
of 5 . me]* riinw'fjuciiec, th»: 

Cuigc.s >-rud, tlu-y v, ()u!»t take 
furOicr linu' ‘iiqnire into the 


decision in the Common Pleas. 
— They did not again mention 
the case* of Fenton v, Goundry 
ill the course of Easter Term ; , 
but L^ml EuLCNBonotrcij C. J. 
andBAYCKYJ. have both held 
at A%/ Fr^is since, that, in an 
Action against the acceptor, 
there is no occasion to pro^c 
that the hill was presented for 
pa) inent at the place wln^re it 
h, made pa} able by the accept- 

Juno 1, 1811, 
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PRINCIlUIi MATTERS, 

IN VOL. II. 


A 

ABANDONMENT. 

See Insi*u •M’ j:, IS. 

ACCornPTMCE, 

Sec India'tmi'.ntj 9 . 

ACTION. 

Sec A'^stiMrsTT. IlfLEs of Ex- 

^ICANC,’!: AM) J’llOMISSOUV NoTF'^. 

EoiiKKJN Ji-noAirNT, Herald. 
IVJalicious Arue.st. Munlv had 

AIS’D RECEIVED. ♦ PiXVSICIAN. 

1. Tt IS action able die>cliarp:ca "un 

so near an snicienl deco/ as to fright- 
en the wild fowl from it, even with- 
out firing at the wild fowl in the 
decoy. Carrington v. Toijlor^ 25H 
H 0 Goods consigned to a merchant in 
a foreign country arc stated in the 
bill oj^ lading to be shipped t/j/ of dvr 
and onuccouyit of the co^isignec. Tlic 
consignor cannot maintain any action 
against the ship-owner in respect of 
the goods, as the property must be 
taken to have Tested in the consignee 


from the time they were put on 
board the ship. Brown v. Hodgson^ 

36, 

3. A r renchmen domiciled at Lisbon 
coiisigns a cargo, w hich is his property 
to Nantes^ under ) lie name of a native 
Portuguese, who acts as ^ neutra^ 
ihvr:'‘ ^i'he* sliip being taken and 
Inought into an English port, the 
cargo is libelled iu the court of Ad- 
miralty : The Portuguese, with the 
privity of the Frenchman, claims it 
and it is dexieed to be delivered up 
to him as neutral properly . — Held 
that an action atlaw could not after- 
wards be inaiutained by the French- 
man against the l\»rlugnosc to recover 
the proceeds of Ihe cargo. De 

Melton V. ])c Mcl/ofif 420 

. It is agreed between J* and B. that 
u4, for certain comniisgion shall ship 
a cargo of wheat, of a specific quality, 
at a foreign port for B* iit England. 
The wheat shipped by u4. being 
found upon its arrival to hf. of an 
inferior quality, B btings an action 
against for a breach of the agree- 
ment, and recovers damages. — licld^ 
that A cannot afterwcirds maintain an 

action 
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action against Z?. for t!ie comm!?jsIon, 
as his claim Tor this might have been 
given in evicicucciu the former action, 
to reduce the damages. Kist r. 
kini^on^ • 63. 

5. A. pays a sum of money into a ban., 

ker’s fora specific purpose, the ban- 
ker’s ch'rk, by mistake, pays this mo- 
no^ lo /f. u ho has no right to it.— 
Ifv'ld, ihat A, cannot maintain an 
action against II, to recover it back. 
Rogen V. J23 

6. A man’s creditors enter into an 

agreement with him not under seal, 
to take per cent, upon their re- 
spective debts, in satisfaction of the 
\vhole ; — lOl. per cent, to be paid 
Mjthin a month, and tlie remaining 
101. per Cent, to he secured by the 
acceptances of a third person at b and 
9 niontlis. The composition Ls paid 
pursuant to the agroernent. — A cre- 
ditor who has signed the agreement 
and received the composition, cannot 
afterwards biingan action for tlic re- 
sidue of his debt. Siciuvian v. Mag^ 
mis^ 121 

7. Where a man’s creditors agree to 
take a composition on their respective 
debts, to be secured partly by the 
acceptances of a third pe.ison, and 
partly by his own notes, and to exe- 
cute a com position deed containinga 
clause of release, he cannot be sued 
for the original debt due to a credi- 
tor who had promised to come in 
UiMier the agreement, to whom the 
acceptances and notes were regularly 
tendered, and who refused locxecnic 
the composition deed after it had 
been executed by all tiie other cre- 
ditors. Bradli jj v. Gngunjy SS3 

•6. An ^cticMi cannot he mamtamed hy 
a brick^maker for tu*' price of bricks, 
w hich are under th(*. standard dimen- 
sions required by sfat, 17 G. 3. c. 42. 
although, when sold, they vve re se- 
lected by the purchaser himself, and 
they were afterwards used by him in 


building a house, without any com- 
plaint being made as lo (heir size or 
quality, iffuu v. lloilgsqn^ 147 
9. An action for tl{e expeqccs pf suing 
out and pro*<eciiting a commission of 
I bankrupt tjll the choice of assignees 
} cannot be maintained against pe- 
* titioniiig creditor and another person. 
Finckett v. lloro^ 275 

“10. If the candidates at a county elec- 
tion jointly desire the sheritl to erect 
hustings, to provide poll-clerks^ and 
to retain an assessor, promising to 
defray the exjience thus incurred, 
they are liable jointly to an action o 
inUtbif (tins' aasumpsit at his suit upon 
their joint undertaking, notwith- 
standing st.u. IS (4, 2. c. 18. § 7. 
But thesheiitfis not entitled to charge 
the candidates with any part of the 
exponre necessarily incurred by him 
in executing the writ, and making the 
retufn : and for those things expressly 
ordered by the ct.n(Jidates, they are 
only bound to pay him a fair remu- 
neration, althdiigli he himself may 
have paid more in submitting to ex- 
orbitant charges usually made onauch 
occasions. U atlicn y, 640 

AGENT. 

See PllINClPAL AND Ag£NT. 

AGUEEAMjINT. 

See Bitrs of I^xchangc and Pro* 
MissoRY 'Notes, 3, 4*. Lease. 

ALIEN ENEMY. 

[f to a plea, that A, for whose benefit 
the action is browgat, is an alien 
wi/t, the replication state that A» is 
re.^tdeiit in this country by the^iicenco 
of our Lord the King ; to /support an 
issue taken upon this fact, it is not 
enough for the plaintitF to prove that 
a licence was granted by our King to 
A, \^'hito an alien amie to undertake 
a voyage to a foreign country and 
10 U^m 
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from tlicncc to England, which did 
not terminate (ill after the commence* 
ment of hostilities between his conn* 
try and ours, and that after the ter- 
mination of the voyage he went about 
at large here, without being molested 
by the English government. Houl- 
ion V. DobrcC) 163 

AlTRENTICESiriP. 

1. A irnn is not liable to penalties 
iituier 5 Eliz. c. 4, as for exercising a 
trade wbhout hjjving served an ap- 
prciitiresliip to it, who merely exer. 
rises the trade ineitlenliil'y as a branch 
of ins gencrar business. Therefore, 
a master coachmalter may lawfully 
keep journeymen blacksmiths in his 
employ to make the iron woik of 
coaches, although he has not served 
an apprenticeship to the trade of a 
blacksmith. Coicani v. Mahuicy^ 

.ih? 

—So of a master CAr};cnter, and jour- 
neymen sawyers, lb. 

An action will not Jic on 5 Eiiz. 
c. 4. for setting to w ork a person who 
had not served an ap])icrdiceship in 
the biisineijs of a axiduinakor^ that 
business not htmig known in Eng- 
land when the statute passed. Prktc 
ff. t. V. Siiibbs^ 397 

3. A master workman employs in a 
trade within 5 KVu, v, 4. a person 
wlio had never 'before w orked in it, 
under a parol agr^M'ment to teach 
him the business, in consideration of 
a premium, and to pay him weekly 
wages. This is not an a|)prenticeship 
within the meaning of the statute ; 
and the master is thereby subject to 
a penalty for seilin^ to work in^his 
trade tme who has not served therein 
seven years as an apprentice. Beale 
q, /. V. Gcale^ I 

4« Id an action on 5 Eliz. for setting to 
work a journeyman who has not 
»crved aa apprenticeship^ the plain- 


66l 

tift' cannot recover any penajty that 
had been incurred a year before the 
commencement of the suit, although 
the defendant continued to employ 
the same journeyman within the year. 
Evans q, i. V. Hunter ^ ^ 

' ARREST. 

* Sec Malicious Auuest. 

ASSUMPSIT, ACTION OF. 

An action of assumpsit cannot be main- 
tained on a running account between 
a merchant and a broker — the proper 
remedy at law being, an action of 
account. Scott v. j\Plntosh^ 238 
In assumpsit, a release may be given 
in evidence, under the general issue. 
Ilaicky V. Peacock^ &57 

ASSUMPSIT IMPLIED. 

See Actiow, 5. 

1. A levy is made on the goods of a 
trader aficr he has committed an act 
of bankrupttfy, and the money levied 
is paid over to the party : an action 
of trover is afterwards brought by 
the assignees* against hina, the sheriff^ 
and tile bailiff, in which damages are 
recovered ; and these, together with 
the costs, are paid by the bailiff.— 
Held that there is no implied pro- 
nnse on the part of the plaintiff in 
the original suit to indemnify the 
bailiff', or to contribute to the da- 
mages and costs in the action of trow 
vyr; but that the bailiff' might main- 
tain money had and received^ tvV re- 
cover back the levy money paid 
over. IVihon v. Milner^ 452 

2. There is no implied promise on the 
part of an officer in the East;«india 

•Company's service to pay the cap- 
tain of a company’s ship by whfch 
he returns to England, more than 
the regulation sum for his passage^ 
althdug^h 
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altliongh it may liavc l)C;m usual to 
pay more. Adik) ^Cvokson^Xb 

ATJ JESTING WITNESS. . 

1 . In an action on a post-obit bond, it 

appeared fuat the attesting witness 
was an attorney, wi?o formerly bad an 
office in London^ and resided at Syd- 
enham. — Held that it was not enough 
to let in evidence of his hand-writing 
to prove the execution of the deed, 
that he had disappeared from his 
office in London for a twelvemonth 
before the trial, and had not been 
heard of during that period by per- 
sons who knew him, without shevMiig 
that search had been made after him 
at the house he occupied at S) ndeiu 
ham. Wavddl v. Ftrmor^ ‘28^ 

But evidence of his hand. writing was 
admitted, on proof that a twelve- 
month ago, a commission of bankrupt 
had been sued out against him, to 
w Inch he had never appeal cd, IbhL 

2. If the attesting witness to a deul 

swears that he did not sec it execu- 
ted, it may be proved by evidence of 
the hand-writing of the party, h//:- 
gerald v, EhcCy 035 

3. So if the .subscribing* witness to i 

promissory note swears that he did 
not sec it drawn, it may be proved 
by evidence of the hiirul-wiiting ol llio 
maker. Lemon v. Dcan^ fiJb 

4. If the plaintiff declares upon a deed 

' and there is no plea of non eat 

AitUI, if at the trial he would read any 
part of the deed which is not upon 
the record, he must prove it by the 
attesting witness iu the usual way. 

v. iaiUls^ 6 19 

ATTORNEY. 

< See AcTiov. 9. 
i. Where two persons arc liable to an 
attorney for business done on their 
j.ouit letaiucrj it is sufficient for him 


to deliver a copy of his bill in piir^ 
suance of 2 CL 2. c. 23. to one of 
them, from whom he received his 
instructions, and to whom the ma- 
nagement of the business was left 
by the other. Flnchett v. IIoijS^ 277 
Aliter of a delivery to that one who 
did not intermeddle; for he cannot 

• bo considered as having anthority to 
receive it for both, nor is ho likely 
to'know what foundation there is for 
the charges in the bill, Ju. 

2. In an action on an attorney’s bill, ii 
is buificicnt to giv'^c in evidence a 
judge's order to lax the bill, the de- 
fendant’s nndcrtalving to jiay w hat 
.*;hould appear to be due, and the 
mailer’s allocatur lliereiipoii. Lee 
V. Jonrs» 49(> 

In an aclion on un attorney’s bill, 
file plaintiff cannot gi\e parol evi- 
dence of the contents of the bill de- 
livered, without a notice to produce 
it : *i)ut a copy made at the same 
time with the ffill dclivered, is good 
evidence, without »uch notice. iVi/- 
lipson \\ Chase ^ 110 

4. A. having a demand upon /i., JL 

before A. commences any action, om- 
ployb C. his attoriic) , to nuke certain 
propositions io A. upon the tnatters 
in dilVei ence between them, C’. car;- 
not be examined as to w hat U, said 
upoi; the occasion, for this is to be 
considered a piiviljjrged communica- 
tion between attorney and client. 
Rut whatj.C. skid when he made the 
propo^'i lions to A, is good evidence 
against U, without further proof of 
6, being authorized by him than the 
fact of C. being his attorney. Gains-. 
Jvrd Grammat'y 9 

5. A n attorney is not at libcrtj^ to dis- 
close in evidence what has been con.* 
tidenlially* coinmunicaLed.to him by 
a. client, although the latter be no 
party to the cause before the Court.. 
Hex V. fVithers'y 

BAIL 
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BAIL OND. 

1. Althotigli it be irregular to bring an 
action on a bail bond in a diOVreiit 
court from thatiri which llic original 
acUioii uas commenced, yet the de- 
fendant cannot take advantage of this 
under the plea of /w/i CAif Juitum. 

JVri^lU V. 

2. In an action on a hail bond against 
oiu! of the sureties, the d(‘cIaration 
aveired, that by a writ of latitat the 
sherilfwas commanded to take ‘‘one 
J^'ra/icisJ. by thenamcofJo/i// J.” — 
Held, tliat this averment was not 
snppoili'd by eviilence of a latitat in 
tile common' form, commanding (he 
sherilf to tak^ John J. ; allhoiigh (lie 
bail bond was signed by the prin- 
cipal, ‘"Kraucis J. arrested by the 
name of John J. and the plaintili's 
olfered to piove that this prison was 
their debtor, whom they nu^ant to 
hold to bail. Scandover v. ll urne^ 

♦ • 270 

BANKWIS. . 

See Action, A. pt, 10. 

or J'AiaiaNoL, 11. ruomissouv 
Notts and Ciiloi't. Inoici'- 

6 . 

If bankers pay a cancelled clicque 
drawn by a customer, under circum- 
stances wliich ought to have oxcited 
their suspicion^ and indueed them to 
make enquiries befoje pa) ing it, (hey 
cannot take credit fornhe amount. 
Si'holcy V. Hamsbottom^ 48*5 

2. Bankers v^wnotvhiiv^v ini crest uptm 
interest^ without an express confiact 
for that purposc./J</?.rc.vv. Pinner, 

3. Ill an action by bank(*rs to recover 
the ;yiioant of a bill of exchangtf ac- 
cepted by the defendany} payable at 
their hoitsc, and paid by them after 
it was indorsed, they arc bound to 
jirove the indorsement by tliopayee 
as w ell as (he acceptance by the de- 
fendant. Foaicr s , Cl(nncnts\* 17 


4. A banker in London who receives a 
cheque by the genera! post, is not 
bound to present it for payment till 

• the following day. Rtekford v. 

liaise i 3.57 

5. Bankers having accepted bills for 
the accoininodJitioii of a trader, he 

^ after committing an act of bank* 
ruptcy, but before a commission is 
sued out, lodges money with tiiem 
to take up the bills, which do not 
become duo till after a commission is 
sued out, and are then regularly paid 
by the acceptorv — Held that they 
were bound to refund this money to 
the assignees, and that they neither 
had a right of sot oil under 5 G. 2. 
c. 30; nor could protect themselves 
iiiider- ly G. 2. c, 32. as liavingre- 
reived the money in payment of bills 
of exchange in the ordinary course 
of trade. J anip/in^ v, JJiggins^ 312. 

BAxMvRUPT. 

See Bills or Exchange. 

1. A man is 'not a trader within Iho 
!m‘aning of the bankrupt laws by 
building a public theatre to be h 

in shares, *for which die was to bo 
jiaid according to measure and value, 
he himself being [iroprietor of several 
hhaies; — nor by erecting public baths 
on ground of which ho was joint 
tenant In fee. iVilliams v. Sievevs<f 

300 

2. A trader commits an act of bank- 
ruptcy, by assigning all his stock in 
^ladc to A, who is a party to the 
deed of assignment. Although A, 
cannot liimself sue out a commission 
of bankrupt against him, upon this 
act of bankruptcy, he may act as an 
assignee under a commission swd out 

# upon it by a third person. Jackson 

y. Irvi’iy 49 

3. Ill anions by assignees of bank rupts, 
to which the general issue was plead- 
ed before the passing of Sir Samuel 

Kumiliy’s 



Romilly’s act, 49 IIL c, 131 
the proceedings under the commission 
are gudicient evidence to prove the 
tradingactof bankruptcy, and pc^ 
titioning creditor’s debt. WUlock 
V. Smithy • 184 

4 . A^Uhougli in an ac(lon by the assig. 
Decs of a bankrupt, the defendant 
has oBCe pleaded, without giving 
notice under 49 G. 3. c. 121. s. 10. 
which the statute requires to be 
given, at or before the time of his 
pleading,” yet if be has leave (o 
withdraw his ploa/ind plead tie novo^ 
such a notice given with the second 
plea is sufficient,' 325 

o. In an action by the assignees of a 
bankrupt, if no notice is given un- 
der 49 Geo. 3. e. 131. that the va- 
lidity of the commission is dispnte<l, 
the petitioning creditor’s debt is 
sufficiently proved by the deposition 
of the petitioning creditor himself 
before the commissioners. Bhsc v. 
Randall y 493 

6/ In an action by the assignees of a 
bankrupt, upon proof ithat'tlu* pe- 
titioning creditor’s debt once existed, 
the law will presume that it eoii- 
Itnucd downio the tiineVif the bmik- 
rnptcy. Jackson Jrvin^ 50 

7* Goods in the hands of a retail dealer 
upon sale or return^ pass under a com- 
mission of bankrupt against him, by 
21 Jac. I. c. 19. LivesUfj v. Hood, 83 

8. If the goods of a trader are taken 
in execution after an act of banh- 
TUptcy, and the money arising from 
the sale paid over by the sheriff two 
months before a commission is sued 
out, the bankruptcy will over reach 
the execution, notwithstanding 46 
G. 3. c. 13§. which protects all 

' bona Qde pojf^icnts and transactions 
by or with ,4he bankrupt more than t 
two calendar months before the date 
of the cninmissiou. JJlo^^t. Phillips^ 

129 

9. A. Warrant under a fi, fa. against 


the goods of a trader is directed io 
his servajit and another person as 
.special bailiffs : They in consequence 
take possession of the goods in his 
shop ; but the business of the shop, 
though without the trader’s inter* 

I fcrcncc, is carried on apparently as 

' usual : While things arc so situated, 
'the trader commits an act of bank- 
ruptcy. Held, that the goods pass 
under the commission to tlic assignees^ 
as the possession of the servant was 
the possession of the master, and the 
goods were thus in ‘ the possession^ 
order ^ and disposition of the bankrupt 
at flic time of the bankruptcy. — 
Jackson v. IrviHy 48 

10. Bankers having fraudulently sold 

out stock belonging to a customer, 
which stood in their names, and ap- 
jilied the proceeds to their own use ^ 
while they remained solvent wrapped 
up certain bonds belonging to them 
in ah envelope in^scribetl with the 
customer’s name* and inclosing a me- 
morandum, stating that they had de- 
posited the bonds with liim as a col- 
lateral security for his stock, which 
they promised to replace : This 
parcel they in fact deposited among 
the securities belonging to ♦other 
liersons who dealt with them, buj; 
gave no information of any of these 
circumstances to the customer till 
the eve of their bairfcruptcy'^, when 
they' sent him the parcel with the 
bonds, saywig *tiicy must stop pay- 
ment next morning. livid that the 
customer could not retain the bonds 
against the assignees of the bankers, 
Wilson V. Baljour, 679 

11. If a shopkeeper, procure B. tO 

disioun&^ccommodation bills drawti 
byr him and accepted by third per^ 
sons, and Jl. afterwards veqnire Jl* 
to give him a collateral security for 
the of the bills ; upon 

which J, secretly deposits with him 
a quantity of goods from his shop, 
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io tie sold for benefit if tbc Bills 
should not be paid; and soon after, 
A, becomes bankrupt, and the bills 
are dishonoured ; the depositing of 
the goods in this manner as a secu- 
rity, cannot be invalid«ited ;is a volun- 
tary preference in contemplation of 
bankruptcy. Cro^ibij v. Crouch, 16Cj 

BAROxN AND FEME. » 

See CovKiiTURE, Crim. Coif, 

BILLS OF EK, CHANGE AND 
PROMISSORY NOTES. 

See Bankers. Bankrupt, ll.Evi- 
DENX'K, 9. V^J-Riancj: 2, li, 4, 5, 6, 

1. All action at law cannot be main- 
tained against the acceptor of a billof 
exchange which was lost, after being 
indorsed, although a bond of iudeni/. 
nily has been tendered to the defend- 
ant. Pierson v. Untchinson, <2 1 1 

2. If a bill when lost ^ad only a special 
indorsement upon it, the indorsee 
may recover at law,*witiiout producing 
the Bill. Long v. Bailie, 2\\n 

3. An iustrunicnt acknowledging the 

receipt of drafts for the payment of 
money and jn-omising to repay the 
money, is a special agreement and 
fiot a jiromissory note. IVtlliumson 
V. Bennet, 417 

4. Upon an instrument in the conlinoii 
form of a joint aiAl several promissory 
note, signed by threi persons, there 
is an indorsement writtci/at the time 
of signing it, stating that the note is 
taken as a security lor ail balances to 
the amount of the sum within spe- 
cified, which one of the three might 
happen to owe to the payee : tjjat 
the uiitc should be in fdtCG six 
months ; and that no money should 

^ be liable to be called for sooner in any 
case. In an action against one of the 
sureties, the payee cannot declare 
upon this instrument as a pruniissory 
note, payable either on demand^ or 
Vom If, 


at six months after date. Between 
those parties, the instrument is an 
^ agreement, and must be stamped and 
declared upon as such. Leeds y. Larim 
cdskire, , 205 

5. If a bill of exchange be accepted 
^ by the drawee, Another person who, 
fur the purpose of guaranteeing his 
credit, likew ise accepts the bill in the 
usual form, is not liable as acceptor, 
but must be sued upon his collateral 
undertaking. Jackson y, Hudson, 447 
fi. If a promissory note appears on the 
face of it to be tAc separate note of 
A. only, it cannot be declared on as 
the joint note of A. and B. though 
given to secure a debt for which A. 
and B. were jointly liable. Siffkin v. 
Walker, 308 

7. The presentment of a bill of ex- 
change for payment at the house of a 
merchant residing in London, at 
8 o’clock ill the evening of the day 
it becomes due, is sulTicicnt to charge 
the drawer. Barclaj/ v. Bailey, 527 

8. In an .'Motion against the maker of a 

promissory note expressed to be pay- 
able at a particukir place, there U 
110 necessity for proving that it was 
presented there for paynient. Nichols 
V. Uuices, 498 

9. Held by court of C. P. that if 

a bill of exchange be accepted' pay. 
able at aparticular place, inan action 
against the acceptor, the piaintiif 
must prove that it w as presented there 
for payment u hen it became due. 
Callaghan v. Aijlctt, 549 

10. 45111 subsequently determined in 
iv. B. that it is no cause of demur- 
rer to a declaration against the ac- 
ceptor of a bill of exchange accepted 
payable at a particular place, that it 
does not allege that the bill vvif* pre- 

'seiucd there for payment. Fenton 

V. Goandr^, 656. 

1 1 .If a bill of exchange is accepted, pay- 
able at B. cS.Co’s, who are 

bankers in tJie city of London, a pre- 

X X sentment 
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scntmcnt of the bill for payment to 
their clerks, at the. CVcf/r/nii Ifousets 
siifiiciciit. llej/nolds v, i'hc/ile^ b{)6 

12. JNotice of the dishonoiir of a bill' 

of exchange must be given to the 
drawer and indorsers by the holder 
himself, or some person authoi i/ed 
by him. Stcuari v. 177 

13. If the drawer or indorser of a bill 
of exchange’ receives duo notice of 
its dishonour from any person who is 
a party to it, he is directly liable 
iM)on it to a subsequent indorser from 
whom he had no, notice of the dis. 
honour. Jameson v, S'ii:inton^ 373 

11. Ill an action by the four/h^ against 
the //Vi/ iudoisoeof a bill of exchange, 
all the iiaities to which resided in 
liondon, it appeared that the plaiiu 
litl icceiii’d iiutiee of the dishonour 
of the bill fiom his indorsee on the 
2(Kh of the luoiilh, and gave notice 
to his immediate indorsei, by a hdfer 
put into (he two- penny post cilice 

. on the evening of the 21st, but so 
iate that it was not dchvereil out till 
the morning of the 2'id; I’idd^ that 
by (his laches the plaiutill had dis- 
charged all the prior indorsers, al- 
though in the course oPlhe 22d, no- 
tice of the dishonour was gi\en both 
to the second indorsee and to the de- 
fendant Inm/ih V. l\Julh‘//> 2(;8 

15. It is not enough that the drawer or 
indorser receives notice in us many 
da)s as llere aie subsequent in- 
iloiseev, unless it is shewn that each 
indorsee gave notice within a day af- 
ter rrreiviug if; as if any one has 
been beyond the day, the diaweraiul 
prior indorsei s are discharged. 3Iar.sh 
M(uzcc/i. 210 7 / 

JO. V he holtier of a bill of exchange is 
excifsen furiiot giving regiilarnoticeof 
its being dishonoured to an indorser 
of whose place of residence he is ig- 
norant, if he use leasouablc diligence 
to discover where the indorser may 
be lotiiid. liuUman v. Jvscjdif 461 


17. 1'he holder of a bill of exchange is 
excused for not giving notice of its 
dishonour in the usual time, by the 
day on which he should regularly 
have given the notice being a public 
festival, during which he is strictly 
I forhidden by his religion to attend to 
^ any secular allUirs. Jdndov. Lfns^ 
'jcw///, 602 

18. If the drawer of a bill of exchange 
when it is presented for acceptance, 
has elfecls in the hands i/f the 
drav^ees, though he is indebted to 
them to a much lai'cer amount, and 
they, without his jirivity, have ap- 
pio(>ria(ed the eifects iii iheir hands 
to the salisf.icfion of the debt, he is 
entiihul to notici* of tin; dishonour of 
the bill for noiuaccejitaiice, as ho 
might expect under these cireuin- 
stanees that it would bo accepted 
and paid. lilackJiam v. 5o3 

11>. ill an action on a bill of exchange, 
tin; 'pliiintill cannot lie compelled to 
jivovo what eoubideratioii ho gave 
tor it, b) a mere notice that he will 
be required so to do. 500 

20. in an action by the indorsee of a 

bill ot exchange, it it appear that a 
prior party was deftaiitled out of it, 
the ])laintill' is bound to piove wdiat 
consideration he, gave fur it. iice.v, v. 
Marquis of JJeadforL 57 1 

21. At' avermmit in a declaration that 

^i. />'. isc Co. accented a bill of ca- 
cliaiige accoiding to the usaj .,0 and 
custom of .flier chants, issup[)oitcd by 
evidence that tJie bill was accepted 
by C- X). their autlioiizcd agenty 
thus : For A. tl, 6; Co. C. L), 

V. lie^clUnc. (Sec V'AUJAisci.y 

3, J, 5, (j. ) bti4 

22. an action against the drawei or 
indorser of a bill of exchartge dis- 
jMinoured* for non-payxuent after 
being accepted, although it be un- 
iiecessaiy to state the acceptance in 
the declaration, if it be stated, it must 
bc« proved; — but a piumEe to pay 

^ alter 
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nflcr the bill was due, IfcasuHlcienfe 
admission of Uio acceptance, as well 
as of the hand -writing of the de- 
fendant himself anti of the other 
])ai ties to the bill. J ones' y. jMor^a?i^ 

474 

23. ] V'Si cssion is pnrna facie evidence of 

property in ncgotial)Ic instruments, 
'rhorefore, in tiover for a bank note, 
it is not a j)rimii facie case for the 
plaiiitiir to prove, that the note be- 
longetl to him, and that the defendant 
afterwards <‘oiivorted it ; and the de- 
fendant will hot be called lij)on to 
shew titlt‘ to the note, without 
cvidenri! from the other side that he 
got p()SS(’ss;o:i of it mala tidii or 
without consideration. v. ibV- 

5 

24. An action being brnuirht against 
the acceptor of a iidJ of exchango, it 
is jgrecti between the pirtios, that 
the dolendasTt s)'. ill ]^iy the costs, le- 
jnevv the bill, gnd givea wanant of 
attorney to seeuio tin* debt: 4'lic 
defe!u]‘n( gives the ^varrant of attor- 
ney, uiid renews the bill; but does 
not pay the costs. — 4'lio plaintiff 
may br.ng a fri'sh action on the tiist 
bill, w hile the second is out itanding 
ill life hands of an indorsee. A ori'is 

V. 

h, 'I'jje holder of a lull of exchange, 
on its becoming due, aliow s tin; ac- 
cejitorfo reuc%v it, without consult- 
ing the indorser ; bj^it the indorser af- 
terwards says to the aciTeplor, it zcas 
the best ihingthat could be done. This 
is not a ncoguitioii of the terms 
granted by tlie hohler to the acceptor, 
iio.d ^ hi* indorser is discharged. With- 
al! V . a s b rni an , 1 7 y 

26- tf the indorsceof a bill of cxclnAige, 
iiaxing notice that it w e, actc})tcd 
witiiont VonsideraJoc, * 'ceivo part 
j'dymcut from tlie diewiT and give 
idm time to pay theresiduc, he there- 
by discharges the acceptor. J.ajr* 

ten V. * IJSO 

27, jf a bill of exchange is presented for 


acceptance and not accepted, the 
ilrawer anil indorsers are discharged 
by want of duo notice of its bein^ 
‘ thus dishonoured ; although the 
holder presents it for payment when 
due, and then gives tliem notice of 
its being dishriiioured both for non- 
acceptance and non-payment. Ros^ 
coic V. Ilardjjj 458 

28. If the drawer of a foreign bill of 

exchange had no ctfects in the hands 
of the drawee, and had no reasonable 
grounds to expect that the bill would 
be honoured, a protest is unnecessary 
to charge the drawer. v. 

Thorpe^ 310 

29. A notice of the dishonour of a bill 

of exchange sent liy the t\vo-]ienny 
post,- is sulhcient where the jiarties 
live within the limits of flu* two- 
])cnny po't, whether near or at a 
distance from one another ; but the 
letter cun\eying the nulice should be 
])rovcil to have been put into a re- 
ceiving house at such an hour tlnit, 
according to the eourse of the two- 
])i‘nny po^t*, it woulil he dt'livered tlie 
day on which the party to w'iiom it 
is .ulilressed was entitled to rei'cive 
no' ice of the di.4i(>iK*>ur of the bill. 
(lilloji V. F(in'( Lurj^h^ 63,'J 

30. Ilian ai'liou against the indorser of 

a promissory note or a bill of ex- 
ohange, it is a swiliciimt evidence of 
jnesentment for j)a) ment and notii,e 
of dishonour, that the defendant 
prurnised absolutely to pay the note 
or bill after it was due. Taj/Ior y. 
Jont 105 

3k Hut if the drawer or indorser after 
being arrested, without acknow ledg- 
ing his liability, merely otl'crs to give 
a bill, by way of compromise, for the 
sum demanded, this doe^ not^bviate 
• the necessity of proving notice. 

Cuming V. f'rencl,\ 106 n 

32- in an action against the drawer of 
a foreign bill of exchange, a promise 
of payment by the’ detcud.int after 
(ho bill was due, is suiVioicmt evidence 
X \ 2 of 
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of a protest for non-payment, and 
iio(ice of the dishonour of the bill. — 
Gibson y, Coggon^ 2 88 

In an action against the Indorser of 
a bill of exchange, it is not necessary 
to prove any indorsenjeuts on the bill 
prior to the defendant’s. Critchloio 
y.Parr?/^ 182 

34i The production of a bill of ex- 
change from the custody of the ac- 
ceptor is not prana Jude evidence of 
his having paid it, without proof that 
it was once in circuj-aiion after it had 
been accepted.— Nor is j)aymeiit to 
be presumed from a receipt indorse^ 
on the bill, unless this receipt is 
shewn to be in the Jiand-writing of a 
person entitled to demand payment. 
Pjid V. Pan baienbergy 439 

35. In an action on a bill of ex change 
accc{)tcd for the price of goods pur- 
chased for exportation, the defendant 
cannot give in evidence that the 
goods were of a bad quality, and im- 
properly packed, but is driven toliis 
cross-action. 7jje v. GicjnntSy 316 

BOND, , 

See Bail Bono. CovtirrirRC, 1. 

• All action may be maintained iipnu 
a bond expressed to be payable to 
a mercantile firm, by the persons w ho 
actually constituted the firm when the 
bond was executed. Mailer v, Lam^ 
berty 548 

2. A bond of indemnity given to the 

trustees of a jiublic unincorporated 
insurance company, conditioned for 
the good conduct of a clerk w hile in 
the service of the said companyy re- 
mains in full force during the period 
the clo*'k continues to serve the 
company, although there be changes 
among the individual ijiembers of 
whom the company is composed. — • 
Metcalfe V. lin/itiy 422 

3. The recital in the condition of an 
indemnity iJoiid, professing to state 
the u^r<^tucnt between the x^^rties^ 


does not confine the responsibility of 
the sureties to the limits therein spe- 
* cified. Sansom v Belly 39 

4. Indorsements on a bond acknow- 
ledging the receipt of interest or 
payment of part of the principal, are 
not evidence against the obligor to 
Xii'ovc that the bond was on foot, 
w ithoii t shewing that they were on the 
bond recently after their dates, and 
at a time wiiea their purport was 
contrary to the interest of the obli- 
gee. Bose \ Bryant yr. 321 

BRICKS. 

See Action, S, 

BRTDG E. 

A particulaV parish was hoiiiul by pre- 
scription to repair an old wooden 
foot-bridge, used by carriages only iu 
times di Hood, About 40 \ears ago 
the trustees of the turnpike road 
built on the same site, a much 
wider bridge of brick, which has been 
constantly used ever since by all car- 
riages ])assing that way. jfeld that 
to an indictment against (he county 
for not repairing this bridge, a viilea 
that the parish had immemonally 
repaired and still ought to repair the 
said bridge y was not supported by 
evidence of the abo/e facts ; and that 
the burthen of repairing the new 
briilge must be bdrne by the county 
at large. Rex v. Inhabitants oj Sur^ 
reyy 455 

BROKER. 

5'cc P rincipal AND Agknt. Sals, 

i 

CANDIDATE. 

See Action, 10. 

CARRIER. 

See Action, 2. 

1 • A carrier places a board in hh of- 
lice^ giving notice that he will not be 

answer- 
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answerable totjemh^ however small 
their value, unless entered as such ; 
but circulates hand^bills, slating ge« 
nerally, that he will not be answer#* 
able for day article above the value of 
51,, unless entered as such. — Jle is 
answerable for the loss of jexeeh ne.t 
entered as such| if under the Talue o» 
51. Cobden ?. Uolton, f08 

% It is not sufficient notice to limit the 
common law responsibility of a car- 
rier, for him to paste upon the door 
of his office whore goods are received 
and delivert^, a bill blazoning the 
adrantages of his conveyances, and 
stating in- small characters at the bot- 
tom of it, Jhat he will not be answer- 
able for goods above the value of bl. 
unless entered as such and paid for 
accordingly. Jiiitler y. llcanc, 415 
As soon as goods are delivered to a 
carrier they arc at the risk of the 
purchaser, although the carrier be 
paid by the frcndor, King%* Mere- 
dith, * t>39 

"case. 

See TnEspAss. 

CHEQUE. 

Sie Bankfhs, 1, 4. Bills of Ex- 
eilANOL. 

I, If a creditor is offered cash in pay- 
ment of his debt, or a cheque upon 
a banker fr<^n an agent of his debtor, 
and he prefers latter j this does 
Dot discharge the debtor, if the 
cheque is dishonoured ; although the 
agent fails w ith a balance of his prin- 
cipal in his hands to a larger amount. 
Everet v. Collins, 515 

% A cheque given for stock sold is lost 
by the vendor in going hoiifc froiq 
the Stock Exchange The purchaser 
is immediately informed of this factf 
but refuses to pay without an indem- 
nity : Four mouths after, the bank- 
ers on whom the cheque was drawn 


stop payment, with sufficient money 
to answer it of the drawer^s in their 
hands. — Held, that under these cir- 
cumstances an ucMon would not lie 
for the price of the stocks Bevan 
X. mil, • 381 

COACHxMAKER* 

See ApFRENricEsiiip, 2* 

COMPOSITION. 

See Action, 0, 7. 

CONGEALMENT. 

See Insurance, 23. 

CONTINUATIOxV. 

Sec Usury. 

COPYRIGHT. 

1. A musical composition published on a 

single sheet of paper, is privileged as 
a book wdlhiii 8 Ann. c. 19. ^ 1. 
Clcmenti v. Ooulding, 25 

2, A song composed to be sung at the 

Italian opera, remains the property 
of the composer. Siorace v. Long- 
man, 27 « 

CORPORATION. 

Sec Notice to Quit. 

COVENANT. 

See Smr. Trees. 

COVERTURE. 

»1. In an action of debt on bond, cover- 
tare is a good defence under a general 
plea of non est Jactum. Lambert v. 
Atkins, 272 

2. Under a pica of coverture, where it 
appeared that the defendant’s hus- 
band went abroad 12 years ago. — 
Ile/d, that she was bound to prove 
that hti was alive within 7 years. — 
Howell X, De l^inna, 113 

X X 3 CRIM. 
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CRIM. COX. 

an acfion for crim, con. if tlicpliiin- 
tilf’s niarna;;e was solcinni/cd in a 
clniprl, lie must give some evlileiice 
tliat banns Mere nsr.ally published 
there before the passing of the mar- 
riage act. Hut it is ft irita fade suf- 
ficient for this pur[ujse, to produce 
an old rci^ister of marriages soiemui/ed 
in the chapel before the passing of 
the marriage act, and a regular re- 
gister of banns published there since, 
and to prove that witl.iii the reet>J- 
lection of witnesses 'vViioluneal tended 
the chapel, marriages h.ive been so- 
lemnized and Ijands peblislitd in it 
fioiii time to time of late jeais. 
Taunion v. Wtjhoni^ ‘>21)7 

( ROSS ACTIOX. 

See Action d. J)ICL.'i of Fx- 

cii wor, o’r>. 

cuvroM. 

There may be a valid custom in manor 
within the limits of an a n client * on st 
belonging to the crown, for the lord, 
with tlie assent of tiie homage, to 
grant parcels of the w aste be held 
in severalty by copy of court roil and 
inclosed, in exclusion of persons liav- 
ing rights of commoa. Boulvoii v. 
Winmdl^ 201 

DATE. 

hce Time. 

PECEITI T- r. T1 KPRKS EN- 
d AT U)N. 

If A inqniies generally of B. concern- 
ing ciicumstance of C., A. cannot 
maintain an action again'st B. for a 
d(‘(e.fful ri'piesenlation upon this 
Subji'Ct, "if C. pa\.s A. for tlie goods 
w.hich it was in conti rnplation to 
sell when (he represeiitalion was 
math , altliongli C. become"* insolvent, 
and is ludcbicd to, A. for othergoods 


subsequently sold. — AUier^ if A. had 
enquired of 13. whether C. w as worthy 

, to be trustee! as a general customer, 
or if there had been ai»y conspiracy 
between B. and C. to cheat A. by pay- 
ing for the first parcel of goods. 

)\l)e Graces v. Smithy 63 J 

DEER. 

To snpjiort an iiidietnient on 42 (J. 3. 
c*. 107, for coursing deer in ar» in- 
closed ground, it is iiecc'isary, on the 
j)art of .the prosecutic j, to call the 
owner of the deer to piove, that lie 
did not give his eoustuit to the pri- 
fcoiior to course them. i^cu’V. liogoj'S^ 

’ " C6i 

DEMURRAGE. 

aVcc Snip. 

DISTRESS, 

' See 'i'ltr.spAss, 3. 

DOUBJ.E VALUE AND 

DOUr>l;E IvEN'r. 

1. Debt for double value on 4. Geo. 2. 
c. 28. dues not lie against a vveeklv' 
t('riant. JJoj/d \, IxosOcc^ d.'rt 

2. It a tenant tium )'ear (o )ertr givolns 

landlord notice (h.it he will (piit 
upon a conlmgen^ 3 ^^ and does not 
quit when the contingency happens, 
he is not liable to iiri action on 
11 Geo. 2. e. I!), for double rent. 
Furrume v. 6b 1 

EJECTMENT. 

See No’iici: TO Quit. Tucks. 

1. If a man gets into possession of a 
house to be Jet, wiilioui the privity 
of the landlord, and they afterwards 
enter into a negociatiou for a lease, 
but ditter upou the teims ; the land- 
lord may maintain ejectment to rcco- 
vei poJ*session ofthe premises, without 
gi'i'iog any notice to quif. Doe d 
Knight V. Quisle jjy 506 

2. Iq 
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2. In an indenture of lease with aclause 
of re-entry, there is a general cove- 
nant on the part of the tenant to keep 
the premises in lepair; and it is 
further stipulated by an independent 
covenant, that the tenant within three 
months fioin notice being servt‘d I 
uj)on him by the landlord, shall repaiy ^ 
all defects spenhod in the notice. 

The landlord after serving him* with 
a notice, iwdv ictlluH Ihclhree tnonths 
bring an ejectment against him tor a 
bleach of (In; general covenant to 
repair, iioe d Goailt^ v, iWn, o';!!) 

KVJDEXCK. 

See Attorn rr. ilANiv.i:i ct. 

or E\eiiVN(a:, I^ond. Fouijom 
A n Ai iiMKNT. Jndic'imfnv. In. 

SI KAM I:. 1^1 UKK. 

1. '1 he Innulon Gazette is not e\i. 7. 
donee of the military appointments 
therein nolitied; but atthe^riaiof 

an inforrnatioM tgainst aiwitl'uer in 
the aiMiy for false imisters, it is suf- S. 
lieient to jiroVb th^t he aetecl in the 
character mentioned intlu' infoima- 
tion, without proving liis commis- 
sion fioiii the King, Rex v, O'anR 
7Wt\ bili 

2. On the trial of an indictment for a y. 

* fraud against an agent of govern- 
ment under the contruul of llie Trea- 
Miry, a letter of instnietfons ad- 
dressed to A he defendant by the 
Lords of the Treasury, may be 
read in evidence, w ithout jiroAiiig the 
coiniiiissioti by which they were a p- 

- pointed. Rex v. Junes^ 131 

3. An advertisement published in se- 
veral daily nevvspapeis, is nut evi- 
dence of ir>tiee to any individual who 
is 4iot proved to have takei/iii, or 
to havQ been in the hikbit of reading, 
one of the newspapers in which it^' 
appeared. Roj/dc//v. Dnimmond^\b7 

3 In an action against the sherill for 
not arresting a person onmesne pro- 
cess^ notice of this pcrso& being 


within the defendariEs bailiwick 
given to the undersherilf’s agent in 

^ London, is no evidence of such evi- 
dence to the defcudaiit. Gibbon v, 
C'oggo??, 189 

5. In an action by A. against B. fur 
suing out a second writ oijkiijdcias 

* before tlie shcrill had made any re- 

tuiii to the liisl, the shenlt returns 
to the hist and second writs, stating 
that the ext'cutioii was so conducted 
at A.’s reijiiest and with his con- 
sent, are prima fade evidence for 
t>. against A. 4o support a plea of 
licence, (jj/JI'ord H 117 

G. A d(‘ed alleged in a plea to be lost 
by time and accident, may be given 
in evidence, if having lieen lost at 
till' time of pleading it is found before 
trial, llau leij v . Re aco tk, bb7 

A will of lands being lost, the pro- 
bate IS not admissible as see<jndary 
evhlencc of its contents. Doe v, ( Vi/- 
vedy 389 

On proof that a will of lands had 

been ,lost, parol evidence of its con- 
tetilvS may *b(‘. received from a witness 
who heard it n^ad ovio' bejoie the 
tesiator’s^family on the day at his 
funeral, » 3i/U n 

Secoiidaiy evidence may be given of 
a written notice of the dishonour of 
a bill of exch.wige, without notice to 
pri»duceit. u iddand v. RcarrCy GO I 

I, 0. The sentenee of th<‘ Court of 

Admiralty condemning certain goods 
as caplin ed from the enemy, is con- 
clusiie evidence thai th(‘y were so 

• cap lined, 218 

II. if to an indictment for not repaiiing 
a highway against a parish conM'^tjng 
of tliree tovvnsl^ip:^, viz. A. 0. and C., 
tiiere is a plea on the part of C., 
that each of the three townships has 
immeniorially repaired its own high- 
woiys separately ; the records ot iii- 
diclmeiUs against tin* parish gouei ally 
for not repairing highways, situateiu 
A. and 11, w'itli general pleas of not 

X -V I 
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guilty^ and convictions thereupon, 
are p/*«///rt/ac/c? t:vi(lcnce to disprove 
the enstom of exioh township to re. 
pair separate)}' ; but evidence will be 
admitted that tJjcsc pleas of 
were pleaded by inhabitants of A, 
and B. without the pri\iiy of the 
inhabitants of C. Hex v. Eardis^ J,7 
land^ 494 

12. In debt on bond conditioned for 
the performance of covenants, if the 
condition is not set out in the piead» 
jngs, the plaintiiV in exeruting a 
M’rit of inquiry under 5^ and 9 W. 3. 
c. 1 U^must prove f/iat the bond men- 
tioned in the suggotion and pro- 
duced to the jury, is that on which 
the action was brought. Hodgkinson 

T. Maj'i'deny 121 

}3 .All act of parliament for regu- 
Jatiiig the concerns of the poor in a 
particular jiarish, requires tliat cer- 
tain notice shall be gheii of a vestry 
fui the election of a irea.snrer, and 
Ihat a treasurer shall be elected at a 
^cstry held in pursuance of such 
notice. — To support an aMegaliun in 
an indictment that A was d/d// 
elected treasurer of tlic said parish,” 
an entry in the vestry book, stating 
that A was elected treasurer ed a 
vestry dul y held in purs uatice of/iot/ccj 
is sntlicient evidence. Rex v. Ma/tin. 

100 

If. Where an agreement not under 
seal is produced at the trial by one of 
the parties in pursuance of an under, 
taking to produce it, the opposite 
party, to make it evidence, must 
prove it in the same maimer as if it 
liad come from his own custody. 
Wetherstone v. Edgi//s:ton, 94 

15. Where it is material for the de-, 
feudant to shew that ilie action was 
commenced earlier than it appears to 
have been by the (Nisi Priiis record, 
the declaiatiou delivered by the 
plaintiff is^admissihlc evidence. liar- 
ris V. Ormc^ 497 ri 


16. If a copy of any document which 
itself is not evidence at common law, 
bo made evidence by act of parlia- 
ment, a copy must be produced, and 
the original is not made admissible 
evidence by implication. Ihirdon v. 
Ricketts^ 1 2 1 « 

. In an action for words of perjury, 
io shew the (pio aninio^ the plaintiff 
may give in evidence a bill of iu« 
dictmerit subsequently prefTrod by 
the defendant against him, and whi' h 
the grand jury returned fgworowm*'. 
late Y. Jlun/phry^ 73 

18. In replevin, the declaration of the 
person under wdiom the defendant 
makes cognizance, are not evdence 
for the plaintiff, llu/t v. JJorn^ 92 

19. A licence is prima facie, evidence, 
that when a ship left her port of 
outlif, she sail(;d upon the voyage 
insured. Marshall v. Pucker^ 69 

20. On proof that goods which can- 
not be exported without a licence, 
where entered for'exportation at the 
custom-house, \t w,ill be presumed 
that there v^as a licence to export 
them. / an Ot/ieron v. Doicick^ 44 

FACTOIl. 

See PiiiNcirAr. and Agent, Sale, 
ScTT.orr. 

FOB PIG N ATTACHMENT. 

1. To prove that the defendant, under 

process of forcig;p attachment, has 
paid a sum of money to a creditor of 
the plaintiff, the record of the cause 
in .the Mayor’s Court, with an entry 
of satisfaction, is conclusive evidence. 
Iluxham v. Smifh^ 1 9 

2. The record is only priQia facie evi- 
dence that the debt for which the 
action was brought in the Mayor’s 

. Court, arose within the limits of the 
city, lb, 19 

3. If a merchant abroad orders good?? 
of a shop-keeper residing within the 
city of iiOndojij to be put on board 

a sliip 
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M ship lying beyond the limits of the 
city, and the shop*keeper sends them 
from his shop to be shipped in })ur- 
suance of the order, the ppee of the 
goods may be sued for in the 
Mayors^ Court as a debt arising 
'witiiin the city, Jd, * 21 

FOREIGN JUDGMENT. * 

1. An action may bo Rialntaincd upon 
a foreign judgment obtained by de. 
fault, which states that the defend- 
ant appeared by attorney, — ^vKhoiit 
proving that tfio attorney mentioned 
had authority to appear, or that the 
defendant was living within theju- 
risdirtioii of the foreign Court. 
Molonij V. Cibhons^ 602 

FOREIGN SENTENCE. 

See Insitiian'cu. 

The sentence of condemnation of a 
foreign court of*AdiniraUy cannot be 
received in evideSce, without pre- 
vious proof of the s^hip having been 
captured. Marshdll v. Parker^ 69 

FRAUDS, STATUTE OF. 

See PuiiMCirAL and Aoknt, 3. 

). A mcnioranduni of the sale of goods 

* uniier the i7th section of the statute 
of frauds, cannot be signed by one of 
the contractiiia parties as the aiillio- 
rized agent olThe other ; the agent 
must be a th jrd pel fbn. , Wright 
Dunnah^ 203 

2. A tenancy from year to year created 
t»y parol, is not determined by a 
parol licence from the landlord to tlic 
tenant to (|viit in the middle of a 
quarter^ and the tenant’s quitting 
the ifremiscs accordingly. Moilett 
T. Brai/ne^ • 97 

FREIGHT. 

See Ship. 

1. Frfiighi caauot be recovered \)n a 


charter-party, tinlcM the stipulatp^ 
voyage has been actually performed : 
and there is no implied promise to 
* pay a compensation for carrying goods 
a part of the voyage, unless they are 
voluntarily accepted at* a place short 
j of the port of^lestinatioa. Osgood 
1 V. Grontfigy 465 

2. If by a bill of lading goods are 

made deliverable to A . or his assigns^ 
he or they paying freight for th« 
same, and A assigns the bill of Ia*« 
ding to B. and B. assigns it to C.^ 
who accepts the, goods under it, C. 
is liable to an action for the firieght 
at the suit of the master of the ship. 
Cock V. Tmjlovy 587 

3. A ship lei to freight by the month 
in attempting to enter a blockaded 
port by order of the freighters, is 
seized, and her cargo condemned; 
but being afterw ards released, takes 
in other goods and delivers them to 
the freighters, according to thechar. 
ter-party : ficldy that there was no 
suspension of the freight during the 
detenlion Of the ship. Moorsom y* 
Greavesy 

* GAZETTE. 

See Evidenci: 1. 

GUARANTIE. 

See Bills or Exchange, 5. 

1 . If by a w ritten guarantee under- 
fake to J. to ansicer for the payment 
of goods to be sent by him to C., An 
cannot maintain indehilatns assumpsit 
^gainst B. for the price of goods sent 
to C. accordingly, hut must declare 
specially on the guarantie. Mines 
v. Scidthorpcy 215 

1. Where by a written guarantie, A, 
becomes bound to B. for any^ebt C. - 
• may con triict with him, not exceeding 
100/. the guarantie is not extin- 
guished by one dealing between B. 
and C> to that amount; but extends 
to any debt of 100/. which €• may 

after- 
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afterwards owe to B. Merle v. calling him, or shewing that ho had 
Wells. 413 any special authority tor tiiat pwi- 

3 . A guaranticfor the payment of any , pose. Jlexandcr v. Gibsonj 600 
goods to be supplied to a third per- 3. In an action on the warranty of a 
ton to a s.pecial amount, remains horse, tlie plaintiti' is not entitled (o 
in force after goods to this amount recover for the expence of keeping 

have been supplied and regularly the horse, unless, on discovering Iho 

paid for, until the surety gives notice fiinsouadness, he oliered to return 


that he will be ao lougor responsible. 
Mason Y. Vritekard^ 436 

HAWKER. 

Alicenced hawker w jio gives his licence 
to be used by his servant employed 
to sell goods oil his account, is not 
liable on fl. 3. c. 26. as foi Uttiiii*; 
to hire or lending the licence, ilod^.. 
son q, 1. V. FloKcry 2^8 

HERALD. 

1. Windsor Ilcrald and Blue Mantle 
Poursuivant at Anns mdiy inainlain a 
joint action for work ami labour m 
. making out a pedigree, both having 
been on duty wlieu the order for it 
was given, aithungli biily one of 
them was applied to by the de- 
fendant. Toicnscndy JSealj 190 
In such an aclioii the plaiiuijis are 
bound to gi\e general evidence of 
the pedigree being true, unless this 
has been dispensed wdth by the de- 
fendant. Ib. 191 

HIGHWAY. 

See K V 1 n en c e, 11. ^ 

HORSE. 

1. Roaring is not imsoimdncss in a 
horse unless it be shewn to jiroceed 
from some disease or organic defect. 

. Basset v. ColJis^ 523 

2. A sfVva t employed to sell a horse ^ 
and receive the price, has an implied 
authority to warrant the horse to be 
sound; and in an action upon ine 
warranty, it is enough to prove that 
it was given by the servant, without 


him to the defeiidaut. Casicell v. 
Coarcj 82 

INDEBUTATUS ASSUMPSIT. 

Sec Actio*., 10. 

CuA RAN HE. 

INDICrrMENT. 

.S'te Ev IDENCK, II. 

1 . An indictment will not lie for w ords 
spoken of a justice of the peace in 
his absence. Per v. IVeifjc^ 142 

I, A conspiracy to obtain money by 
proeifiring from the Lords of the. 
'rreasmy the appointment of a per- 
son to an oOice in llu* customs, is a 
misdomeanor dt common law. lit jn 
V. Pol lit! an., 229 

3. It is an indictabb' offence for a man 

to undress himself on tlie beach and 
to bathe in ihe sea, near inhabiled 
houses, from w Inch he may be dis- 
tinctly seen; although these houses 
may have been recently erected, and 
till then it may have been usual for 
iiHTi to bathe in great numbers at the 
place in Jiex v. Crunden. 

89 

4 . ^If an overseer of the poor receive 
from the pntitive father of a bastard 
child born within the parish, a sum 
of money as a composition with the 
paq’sh for the luanilenaiice of the 
child, he is liable to an indK:tincnt 
for fraudi\ienlly omittiiig to give 
credit for this sum in his accounts 
with the parish. Rex v. Martin., 

208 

5. If Jf banker permits a sum of money 

to 
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to be lodfjetl at his house, lo be paid 
over for corruptly procuring an ap- 
pointment urnU r government, he may 
be indjcred for a conspiracy along 
A^ilh those who are tp pioeuro the 
appointment and to receive the 
money, Rex v. VoUmav^ U,33 

6, An indictment against a master for 

not providing sntlieient fov)d and 
.sustenance for a servant, u heieby the 
servant becanie sic K and emaciated, 
must alledge that I Ini servant icas a} 
tender ijcarn ami under the doiijinion 
and eontfoul oj lha jiiw ier, iVta, e, 
Ridletj^ . 0^)0 

7. An indictment against A, 1^, C, and 
D. charged, fliat they con^'pired to- 
gcth<‘r to obtain, vi>:. to the use of 
them the said A., lb, and (b and 
certain other persons to tin* jurors 
unknown,’* a sum ofmonej for pro^ 
curing an appointment under govern- 
ment. It appeared that 1). altlrftugh 
the money was ro(’'t^ed in his hands 
to be paid to A. and li, when the 
appointment was*pro*curod, did not 
know tiial 6’. was to ha\ e any part of 
it, or was at all implicated in (lie 
transaction, lield^ that the averment 
comefciiing the application of the 
money was material, though coming 

*:iuicr a tv;, and that as to D. the 
conspiracy was not proved as laid. 
Rexv. Pullman^ 231 

g. Th(‘re is no objection of any sort to 
trying a man, upon ^?neandictrnent, 
for several distinct misdemeanours of 
the same nature. Rex v. Jones^ 
’ 131 

9- A person indicted for a misdemea- 
nour or a felony, maj be ii'galiy con- 
victed iii)on the uncorroborated evi- 
dence Of an accomplice. Rex v. J u?ies^> 

• • 132 

1 0. The defendant may be found guilty 
upon a count in an information which 
cliargcs him with having ^^composed^ 
printed, and published ” a libel, jf he 
is proved to have without 


having composed it. Rex v. IJunf^ 

IJ. If the defendant is charged by a 
count in an indictimnt with having 
composed, printed and.published*^ 
a hbel, if the evidence be, that he ' 
only coriij.osed ^and published it, he: 
may be found guilty of the 
ami pubiishing^ and acifuitted of the 
printing. King v. IVilhamsy 64(5 

INhORMATlON. 

Sec Indictmlnt. 

• 

INSOfA'ENT DEBTORS ACT. 

After the 1st day of February, 1809, a 
promissoiy note was given for an an- 
teecnt.delit. //r/d, that as against 
the payee, the maker would have 
been diseliarged under the insolvent 
debtors act; 49 Oeo. 1.11. c. J15; 
but that he was not, as against a per- 
.son to whom the note was siibsc- 
rjucntly indorsed. Lucas y, Winion^ 

443 

INSURANCE. 

iS'c6' Evidcnce. FoiimoN Sentence. 

1. The captops of property in a con- 

junct expedition by f!ie navy and 
aimj, against a fortress on the land, 
since 45 (r. 3. c. 72. have an insurablo 
interest before eoudemuatioii, Stir^ 
lingY, I'atfghan^ 225 

2. A policy of jiisn ranee on 

to the Captain payable out oJ the 
jreight is illegal and (he ji.uniuni 
cannot be recovered back from the 
ufiderwriters. tVihon v. R, L, j:Ja \ 
Co, ti2() 

3. Policy at and from the Island ('[ Sf, 

jMiciiacl's. The shij) arnvvd fhei<‘ 
in a very disabled slau', ami afttr 
lying at anchor above 2 j iti 

great danger from a stoim, was blown 
out to sea and ’aecktil. — Held 
that the policy on flm iiomeward 
voyage never attached. Par mater 
V. Cousins^ 236 

4 Policy 
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4, Policy from London to a foreign 
porf, on goods as should thereafter 
be declared, each package to pay 
average, the same as if it were sepa, 
ratcly insured*” A small quantity of 
nav(// slores w'ds afterwards mention*, 
cd in the specification of interest, and 
exported in the vessel with the othcl 
goods insured, without a licence, 
contrary to a proclamation authorized 
by 3.1 G. 3. c. 2. //c/d, that the 

policy was entirely vitiated, and (hat 
the assured could tioi recover for that 
part of the goodgt»the exportation of 
which was legal. Parkin v. Dicky 22 1 
J. A voyage to a Priissiai» port is not 
illegal as being a trading with an 
enemy, although our commerce is 
entirely excluded from the ports of 
Prussia, aud there be no diplomatic 
intercourse between the two coun- 
tries. Mnlier Thompson, 610 
A policy of insurance is not Titiated 
by giving leave to the ship to pro- 
ceed to any port in a particular sea 
In which there are bofh hostile 
and neutral ports, uMess it can be 
shewn that it was intended tlu5 ship 
should in fact proceed to one of the 
former* • Jb^ 

7* An insurance is declared to be on 
the cargo, beivf^ 103 1 hhds, tcfwe.” 
This does not anioiint to a warranty 
that the wine constitutes the whole 
cargo, and that no other goods shall 
be taken on board. lb, 

8. Policy at and from Riga to the 
United .ilingdom, on ship and freight, 
declared to be in continualion of fw'o 
Other policies, which were on ship 
and freight on a voyage from the 
United Kingdom to the ship’s port 
of discharge in the Baltic, during 
her rtay there, and from thence back 
to her port of discharge in the Unite 1 
Kingdom. The ship was seized and 
condemned at Riga before she had 
di^|iargcd her outward cargo. Held 
t#4 the first policy could not be ap- 


plied to the outward freight, Pe// 
V. Ihlly 475 

0, ft is stipulated by a policy of insu., 
ranee from Riga to ihe United King- 
dom, that if the slop should not 
load a cargo at Riga by any aK of 
the llussi.'iu government, theasnirc'd 
were to receive a total loss.” '^I'he 
ship is seized and coTifirmm*<l by the 
Russian goveinrnent brfovc her ou ^* 
ward cargo is dischariicil. Tins is a 
total loss within the lueauing of the 
policy. fbp 

10, A policy at anil from a foreign 

port, attaches v'. hi ii the shlj) ti.e Ji> 
rivt‘d fiieie in go(Kl physical sau ty, 
alrh'Migh, from ji^'lpical cause-, she 
may be in gieat danger of condeiu- 
narion, /b, 

11. Policy at and from Shrernc'-.'' in 
ballast to ihun ntvy and ha^k U) a 
port in the British channel aud Lt>n- 
don ; from the date ih»iei>i, tid <he 
ship should be a'liied at 

and back at a port in the C hctitoel 
and Londoiv; oo fjcigiu valued at 
the sum in^uied, to be deenn tl in- 
tcTest in the outward voyage, alth.i’ 
in ballast.” The shij) was freiguied 
for the voyage in qiu'stn.'n by a 
charter-party, whereby sho was to 
proceed to Lharcnte in baliasi, ard 
there the freighter n as to provide her 
with a full cargo of brandy. On the 
arrival of the ship y t Charenie she as 
put iiuder <yi embargo, and after 
being so ^ept forsix moiilhs, she was 
geized and condemned by the French 

' government. Heldj that the freight 
was protected by the policy while 
the .ship lay at Channic before any 
goods were put on bea d, and that 
t’he underwriters were liable for a 
joss so , happening. Mackenzie v, 
Sheddeuy ^ 431 

12 If a ship insured, on arriving olF 
her port of dertoiation, is prevented 
from entering if, from its being in 
th\j bauds of the enemy, or from 

being 
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being ordered away by tlic English 
coniniauder ihcre, the policy does not 
remain in force till she reaches a port 
of safety. Parkin Tunno^ 59 

13. (i(»ods insured to that port 

being in the hands of the enemy, 
ure carried to B. and afterwards 
to C. 'rh<!ir condition being berc 
inspected for the first time from 
the original sailing of the ship, tlrey 
are found to be almost entirely de- 
ft tru)ed by sea-damage, which might 
have liapjjciud partly in the vpyage 
to A, or entirely in passing from A. 
to C. The underwriters arc not 
liable for any part of this loss, there 
being no distiAct evidence that the 
goods were injiircd while they were 
protected by the policy. 59 

14. In an action on a policy from an 
English to a foreign port, to found 
a presumption that the ship was lost 
on the voyage, it is enough to prove 
that she was no? Uard of in this 
country after she sailed, w ithout call- 
ing witnesses froin*lier^Jort of desti~ 
nation, to shew that she ne>er ar- 
rived there'. Thiotiloo v. Oszcln^ 85 

15. in uLi action on a policy of in- 
surance', whore a loss by the perils 
of the sea is to bo inferred from the 
Ihip not being heard of after her 
•ailing, the plaintiif must prove that 
when she left the port of outlif she 
was bound upoii'the voyage insured. 

- — Par this purpose iiWcn^vujj bojtdj 
mentioning the port of destination iu 
the common form, is prima facie evi- 
dtincc. i'ohcny, IJtncklcjjj 51 

16. The Royal EjLchani>e Assurance 
Company is liable for a total loss upon 
a cargo of corn, where the ship fr^m 
the perils insured against, becomes 
incapable pursuing the age, and 
another vessel cannot be procured to 
fotward the corn to its port of desti- 
natloiu Wilson v. R, E. Ass. Co. 

ms 

19 * Where a ebip is obliged to put 


back, and the damage she has su5« 
tained is of Such a nature that she 
pannot pursue her voyage, and other 
ships cannot be procured to take the 
cargo, this is a total loss of ship, cargo 
and freight, however inconsiderable 
the damage sustained may be, be« 
cause the voyage iu coiitcmpiation ia 
lost. Manning Y. Newnham^ 624 n 

18. The owner of a cargo of llax-seed 
insured at and from America to 
Limerick,’’ himself residing at that 
place, on the 1 1th of February 1808, 
received informafi&ri that the ship 
witii the flax-seed on board had been 
detained at Philadelphia by (he Ame- 
rican embargo ; but did not give 
notice of abandonment till the 11th 
of June following. The llax-sccd 
was intended for sowing, and might 
have been employed for that purpose, 
had it arrived before the lOth of May, 
but afterwards would have been 
scarcely of any value. Ileld^ that 
however the plaintiff might have 
waited t>ll tlje 10th of May before 
abandoning, the abandonment on the 
1 1 th of J unc was out of time. 

Kelly Y, Walion^ 155 

19. (loods protected by a valued po- 

lice, being captured, arc condemned 
as law ful prize, the captors i>aytng the 
freight. The assured may neverthe- 
Jess recover as for a total loss. iV/or- 
shall v. Parker^ 69 

90 If a .ship ihsured is merely repre* 
tented as neutral, a sentence of a 
foreign court of admiralty, condemn- 
ing her for a violation of the Jaws of 
neutrality, is not evidence to falsify 
the representation. V on Tungeln v» 
Da Bois^ 151 

21. A representation made to any un- 
derwriter except the first on tife po- 
licy, is not to be coJisidcrcd as made 
to subJl^uent underwriters. Bell v. 
VarsPtirs^ 543 

29. The master of a .merchantman 
while taking in his loading at a fo- 
reign 
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reign port, is orrlrrcd by tboC'ipfain 
of a King’s ship to go out to sra to 
examine a sfrunge sail disrovrred in 
the oiling, bearing enemy’s colours 3 
Without remon.'>tiating, and vvitlnnit 
any force or threats beiiig (unployed 
to inlluence his determination, he 
obeys ; and finding tljo strange sail^ 
to be a neutral, he returns to port. 
Ilcicl^ that this was an iinexcnsed 
deviation, which vacated a poiiey or 
goods on board the merchantman. 
Phelps V. Aiddjo^ 'ifiO 

23. The assured on a policy at and 
from Riga, are ni possession of a 
letter from their c()riTspom]‘'nt t’here, 
stating that an order for sendin:; the 
papers of all shijis arriving at that 
port to Petersbiirgh had produced a 
great sensation, intimating that the 
papers of the ship iusnrod had bt en 
sent to Petersbiirgh accordinaly, and 
expressed considerable apprehensions 
for her safety, Tliis letter is not 
communicated to the underwriter’s ; 
but (he broker informs them of the 
fact of the ship’s papers bv ing sent 
to I’cters burgh. Jlcld^ that lire po- 
licy was not vitiated on the g, round 
of concealment by the ncn-coininuni- 
cation of the letter. Bell v. Belly 

24 . When a ship insured is captnredin 
a voyage to an enemy’s country , 
and the British licence legali/ang flu; 
voyage is lost, to shew that she hud 
such a licence, it is necessar y to prove 
the loss of the paper jmrportriig to 
be a licence put on board the ship, 
and to produce examined copies of 
lire order in council for granting the 
licence, and of the copy of the li- 
cence preserved in the secretary of 
state’s othcc. Eyre v. Palsgrave^ (>05 

25. If iVi a policy of insurance at and 

from Surinam, and all or any of the 
West India Islands to FiOndwi,” the 
ship is warranted to sail on or hej'ore 
the \u of it is sulhcicnt com- 


p^ iMce (Ml tlie warrant V if ?^he sail 

on or beloie that da> from horiiu il 
port of loading on (he honieivard 
voj^ago, altliough she aftcM'-uds 
touch at one of the West India 
islands to join convoy. Wright v. 
Shi/fnery " 247 

26. A wnirranfy in a policy of in- 

' sui’ance against c./y.7?o c ie port does 

not protect tire under Writers fotn a 
loss happening b}' ea[)tnre in a place 
w'l'ich is not within the fimits . f iny 
port, althoMgli it may be viiihiu tie: 
Jicadliuds at the inouth of ariicr, 
Tiiert'fore where a siM[) insured from 
Bndcrdn.m <0 Lt))tdo)iy and svar- 
r'liKed frt>e fM/ui cajiiurein poif,’' 
was captured while l> ing .0 .iiwdioi* 
neir (Ihoree in the River 4/u'c.v, the 
iiinUTwriters were held liable. Bin ^ 
iiig V. Bduvy bn 

27. If by a policy of insurance the ship 
is warranted ^'trei^ of cajnureand 
seizure in her port or porls of dis- 
charge, ” and she is taken m an ojani 
river not within the limits of any re* 
gniar port, waiting for an ojrpiwliu 
iiity there to iliseharge her cargo in 
a clandestine manner, the ])l.ice w here 
she is taken is to he consideri'd her 
port of diseliarge within the w *aning 
of the [udicy, and the underw liters, 
are not liable for the loss, Jannun 

V. Cpapcy 613 

28. Sembley that if a declaration on a 

policy ot insurance lay the losi> 
the perils ej tin: .serfs^ the plaintrll may 
recover iiiioii proof that the ship was 
wrecked, although this may have 
beJMi occasioned by the barratry of 
the master of mariners. Jlaj/tnan 
Parisky I4t4 

29. count on a policy of insurance 
laying the loss by capiat e, is sustained 
by evideiwe, that the ship was cap- 
tured by a privateer, although this 
happened from a collusion between 
the master of the ship and (he com- 
mander of the privateer, and the 

piaiuuiF 
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plain (Id' might have recovered under 
a count iii)ing the loss by the fiar- 
rairij of the master, Arcangelo v. 
7 h'jnfpsun^ 620 

30. I'o prove a Avarranty, tliai a ship 

insured wasofii particular nation^ it is 
prima j (ide evidence, that she carried 
llie /lag of that nation at times when 
she was free from all danger of cap** 
ture, and that the captain addressed 
liiiiiself to the consul of that nation 
in a foreign port, lb. 

31. i'he production of a letter dated 

ahioad, and addressed to J. S. in 
Eiighind, with the English sliip let- 
ter post-mark upon it, which directed 
a policy to be eileeli*d, is suilieient 
to prove tliirt J. S. was ^^the person 
residing in C/reat liritain, who re- 
cei^ ed the order for and elfected such 
policy.’’ lb. 

INSURANCE lUlOKER. 

See Lu;.n, I, % Pui^^eie.iL and 

Acjkmw Set Oei'. 

* 

INTElUiST. 

See Banki ii‘', 2. 

1. Tn an action for money had and 
received to leeover a ^iim juiid by a 
Ihin^ pel. son info tlie defendant’s 
liaiuK, for the plaintiti’s use, the 

* plaiiitill is not eiitiiled to interest. 

Dc Ucntalcs v. F///7e/’, 462 

The rule upon this subject In De 
Ifavllland v. SozL'erban/c^ 1 Cunipb. 
60. contirined by thipCi^urt ofK. B. 

lb. 

2. In the Exche<iucr Chamber, interest 
nvill be allowed in an action for not 

giving a bill of exchange in payment 
of goods sold from the time when 
the bill, if given, would have become 
due.# ijcdier Y. J ones^ 428 w 

3. When ^jods are sold to be paid for 
by a bill of exchange, and the pur- 
chaser neglects to give the bill, the 
vendor is intitled to interest from the 
time the bill, if given^ ivould Jiftve 


become due. Porter v. Palsgrave y 

472 

4. — Whether the defendant has or has 

^ not accepted the goods. Bojjce v. 
WarbinUm^ 480 

.5. But whcrethcrcwasno agreement to 
give a bill, interest ought not to bo 
allowed in an •Action for goods sold 
and delivered, to be paid for at a 
certain day. Gordon v. Sicany429n 

LANDLORD AND TENANT. 

See Ejectment. Frauds, Statute 
OF. Notice to Qi'it. Trees. 
Use and OccupjfnoN. 

LEASE. 

If an ins/rument professing to bean 
agieenient for a lease, when taken 
altogether, appears intended to 
transfer possession and a present in- 
tcre.st in the premises to the tenant, 
it will be treated as a lease, although 
it contain a stipulation for subse- 
<|iiently eieciiting a lease under seal. 
Poole V. Bentley 286 

LIBEL. 

See Indictment, 10, 12. 

1. It is libulloiis to publish the pre- 
liminary examinations ex parte 

before a magistrate previous to com- 
mitting a man for trial or holding 
Jiim to bail for an o [fence with which 
he is charged; the tendency of such a 
ijmblicatiou being to prejudice the 
minds of jurymen against the accused, 
and to deprive him of a fair trial. 
Rex V. Fishery 363 

2. » It is not libellous for a writer who 
allows the Sovereign to be solicitous 
for the welfare of hi.s subjects, and 
who has no intention of calumniating 
him or of bringing his personal go- 
vernment into public odium; to ex* ’ 

• press regret that he has taken an er- 
roneous view of any question of fo- 
reign or domestic policy. Bex v. 
Lamherty , 398 

3. On 
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3. On tlic trial of an information fora 
libel ill a newspaper, the defendant had 
a right to have rt^ad in evidence any 
extract from the same paper con- 
nected with the subject of the passage 
charged as libeilous, although dis- 
jointed from it by exlraneous matter 
and printed in a dilFerent character. 
Rex V. Lambert^ 398 

4* It is not a bar to an action for a 
libel, that the plaiiitilf has been in 
the habit of libelling the defendant* 
Finnerly v. Tipper^ 76 

5«ln an action fora^ibel, the plaiiitilf 
cannot give in evidenee other libels, 
published concerning him by the de- 
fendant, unless they directly refer to 
the libel set out in the declaralioiu 
Firmer v. Tipper^ 7^ 

6 . In an action for a libel, the defend- 
ant, under the general issue, may 
prove, in mitigation of damages, that 
before and at the time of the publi- 
cation of the libel, the plaintilf was 
generally suspected to be guilty of 
the crime thereby imputed to him, 
and that on account of this suspicion^ 
his relations and acquaintance had 
ceased to associate with turn. Earl 
of Leicester V. fVulter^ 251 

7* Q. Whether action will lie for de- 
stroying a libellous picture? J)u 
Bosi V, Beresford, 5! I 

LICENCE. 

See Altkn Enemy. Evidence, 10, 
20. Insvhan'je, 24. 

LIEN. 

]. a merchant, at dilTercnt times, 
employs C, aninsuraoco broker, to 
ctfect policies of insurance for him : 

' C.y witfiout concurrence, em- 
ploys f/., another insurance broker, 
to ^eifect these policies, informing 
him that they were for a corres- 
pondent in the country : B gets the 
policies effected in A/s name, and 
delivers them ail, except one, to (J : 

12 


6’. becomes bankrupt, without hai^i 
ing paid IL any part of the pre- 
miums, and A. being indebted to his 
* estate beyond the amount.^ — Held, 
that U. had not a lien on the policy 
he detained for the general balance 
due to him from 6\, and that A* 

^ ^ould maintain trover for this policy 
against /?., after tendering him the 
preanumsuiid coinmlssion due in re- 
spect of it alone. Snook V. DuvUU 
vow, 21 S 

2. If an dgeiit, employed to effect an 

insurance on goods represents him- 
self as the owner of the goods to 
another person whom he employs to 
effect the policy, the t^atter has not 
a general lien on the policy for the 
balance due to him from the agent. 
Lanijon v. Blanchard^ 597 

3. 'i'he master of a ship has a lien on 
the luggage of a passenger for his 
I)assa^je money, IVoIf v. Summers^ 

, * G31 

LIMITATIONS, STATUTE 

OF. 

1. If a cause of action arising from the 
breach of a contract to do an act at 
a spccilic time, is once barred by the 
statute of limitations, a subsequent 
acknowledgment by the party, that * 
he broke the contract, will not take; 
the ca6e out of the statute* Boydell 
V. Drummond^ ^ > IGO 

loi5idon docks. 

, Sec Ship, 1 , 2, 3. 

LOST BILL. 

See Biles of Exchange, 1, 2. 

\ 

MALICIOUS ARREST.' 

*Aii action cannot be maintained for a 
malicious arrest by ./f. against B> it 
A. owed B. the sura for which he 
was held to bail, although B. was 
indeb\cd to A. to a larger amount. 
Brown T. Pieeofts 394 

MALL 
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SlALICIOUS PROSECUTION. NOTICE TO PRODUCE. 


iSVe* Vaiuavcf, K 

MARKET OVERT, 

See Sale, 3. 

MISDEMEANOR. 

Sec Indictmext. 

MISNOMER, 

See Bail Bojfo, 3. 

AIONEY had avj> RECEIVED. 

See A&suMiNir Impliid, 1. 

1. A. residing at X. employs Be re- 
siding at Y, to procure payment of 
a bill there, and to remit the produce 
direct to limi at X. — B. receives 
payment of the bill, but remits the 
pioduce to a third per<!on at"Z. for 
Ae^s use, whereby the whole gets into 
the bands of y/.’s cretlitors* A cannot 
maintain an actioi\for |noney had and 
received against B* to recover the 
amount of the sum received in pay- 
ment of (he bill. Duncan r- Skip 
mth^ 6S 

9. If gi^ods arc delivered generically of 
«thesort ordered, theprico cannot be 
recovered back iu an action toi money 
liad and received as upon a failure of 
consideration, j^owever bad their 
quality may be, and though they 
arc quite unfit for use, ^'ortune r. 
lAnghm^ 416 

" NEUTRAL. 

See Action, 3. 


5^0TICE OF ACTION. ^ 

A notico to magistrates undbr 24 G. 2* 
C, 44. tilBfcd not specify fAe /am o/ 
adie^ to be brought. It is sufficient 
if it states the writ or procesf, and ' 
the taute of SWn t, 

Burgh f 190 

You lit 


See Evidence, y, 14. 

NOTICE TO QUIT. 

See Ejcctmpnt, 

3. If a tenant frmn year to year h(5id 

I ^ f rom Old Mich achnih , a n oti cc to q ui t 
general!) 5 is good 

Doer,rtncej 

2. If an ejectment by a corporation 

against a tenant from year to year, a 
notice to quit given by a pei son acting 
as steward of tile corporation, i« 
sufficient, without cvidehce that ho 
had an authority under seal from the 
corporation for this purpose. Hoe v. 
IHei CO, 96 

3. If premises are taken for twelvct 

months ccrlaiu, and siv months’ no- 
tice to quit afterwaids,” the tenancjir 
may be determined liy a six mortths^ 
notice to quit cKpuirtg at the end of 
the first year. Thompsons , Maber^ 
ley^ b'lt 

4. Whore* rent is usually paid at a 
banker's, if the banker, without any 
special authority, leceives rent Accru- 
ing after thcjcvpiratiun of a notice to 
quit, the nolice toquitis nut theris^y 
waived. Doe v. Vahert^ 386 

5. Premises are let from year to year, up- 

on an agreement, that either party 
may deteimioe the tenancy# by a 
fpmrtcr^s notice. This notice must 
expire at that period of the year when 
the tenancy commenced. Doe d 
Pitcher V. Donovan^ 78 

6. A notice Was given on the 22d of 
Maichy by a landlord to his tenant 
quit at the c\piration*^of the current 
year* A declaratioiunejectmefitilay- 
ing the demise on the isf of Nervemher^ 
was on the 1 6th of January Wtow- 

•ing semd dgbn the tenant, at i 
the time made rin objectioh^i^plho 
notice to quit, but aiid fie shdj^id g'd ^ 
out As soon as he ttquld fit 
This hlfld to bo pri^a/mo ^ 
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that the tenancy commenced at Mi- 
chaelmas and was determined before 
the day of the demise. Doe d Baker 
V. fVoomdevedy 550 

7. A notice to quit is not of itself 
facie evidence of the period of the 
year when the teiiapiicy coniniciiccd. 
'Doc V. Caivert^ 

8. But if a notice to quit is served per- 

sonally on the tenant in possession/ 
and he makes no objection to it^ this 
is prima facie evidence to be left to 
the jury, that the tenancy commenc- 
ed at the season^of the }Cdr when 
the notice to quii expired. Thomas 
V Ihomas^^ 647 

NOTICE OF TRIAL. 

^ Phac'i ICE, 5. 

O. P. 

TlIEtTEvi:. 

PARISTJ. 

See Venue. „ 

1. The parisbes of A. and of H. being 
united by act of parliament for the 
maintenance of their poor, )»ut for 
iiq other purpose it is a fatal mis- 
description in ejectment to state 
premises which are actually within 
the parish of A. as situate in the 
united parishes of A, and B. Guod^ 
title V. Lammiman^ 274 

2. In trespass quare clausum fregit^w here 
the locus in quo is stated to he in the 
parish of J. it is enough if ji. has 
a church and overseers of its own, 
and is reputed a parish, altliongli 
perhaps strictly Speaking it may be 
only a hamlet, 5 n 

PARTICULAR OF DEMAND. 

See Pkactice 3*' 
PARTNERS- 
See Bills of Exchange. 

l.A father established in business, on his 


son’s coming of age, tells him he 
shall have a shai'e in it, and holds 
him out to the wMirld as his eo-part- 
ncr : The son acts as such for several 
years ; but there is never any thing 
settled as to the particular share 
which he shall have. — Under these 

^ circumstances, the law will consider 
that there was a partnership between 
the parlies themselves, as well as with 
res peel to .strangers : but u-^i that 
the son is entitled to a moiety ol 
profils ; and it ’will be referred to a 
jury to say, to wliai share he is rea- 
sonably entitled. Peacock y. Pea^ 
cocky 45 

2. A merchant carrying' on trade on his 
own^jcparateaccount, iniroduces into 
his firm the name of a clerk who hits 
no parlicipalion in profits or Joss, 
but continues to receive a fixed salary. 
Ifeld then in an action on a bill of 
cxch-'inge payable to the order of this 
Jirniy the clerlv, in'nst be joined as a 
plain liir. Guidon v. Kobsotiy 302 

3. If one of sci e».al partners promises in- 
dividually to pay a debt, he will not 
be allowed to show that it was due 
jointly from himself and his co-purt- 
inTS. Murrai/ v. Somerville , n 

4. If A. and B. are in partnership, and 

owes (hem a sum of money oii 
the partnership account, a receipt 
for this given by A. upon scUiiig olT 
a privalc debt dm^ from himself to 
C. will be to an action by A. 

and B. against C., for the debt due 
to the partnership; but, if after a 
' dissolution of partnership between A. 
and B., and a notice in theCrazette 
that all dcbts.due tp the partnership 
shall be paid to B. A. collusivelyr 
gi^es C. a receipt for the debt; dated 
anterior the dissolution of the 
partnership, the receipt is voidf and 
an action may still be maintained 
against C. for the debt, in the 
names of A. and B. Henderson v. 
IPOdy 661 

6. If 
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If aftei d dlssolunon of pirincr^hip, 
diul notice of tins pllbll^lud lu the 
London (iaz^ttOj and sent round to 
till enstomt IS of the llou^e, one of the 
]Mitiuis ( in ICS on tin. busiinss under 
the old him, diul draws and accepts 
bills in that lum, the other partners 
are not bound to apply foi an iiijunc- ^ 
tion a pinst his doni^ so, and die not 
liible upon such bdl*> to a ptrhon 
ipiinnl of th( disboluiion of part- 
lurship. (W(9, 617 

0. lime IS in a^nuMiicnt bc( wetiT A. IL 
.nul ( 5 the jiropiietoib of d 8tac[c 
coach, who divide the ncial piofits 
of tin concein, that tiny shall each 
work th< c( Jeh isti^e with horses, 
lluir sepn ale propeii^, and inaiiu 
tuiin d ii.bpv.ctivi at fht ir sepal ate 
ev[)en(c -Held at \ J* that IL and 
C, vJicrc j Jintly Ihblc a‘ co-putners 
with A. toi trn jirueoflu) fuiinslnd 
at V’s request for#th( uscof thclforses 
wlmh vvhire hisst^iirite property, 
bat wcie kept by Join toi (hep ii post 
of w 01 king the Coicli the sta^e allot- 
ted tohiniundei the mecnient. //ar- 
ton V. llamson^ 97 Over luled by 
the court of C. P. who gi anted «4 
new ti ill, lannt, 49 

PATLNT. 

TiMi . • 

PAYMENT OF HQiSEY INTO 
COURT. ^ 

la indtlntatm assumpnt for goods sold^ 

payment of money into couit alter a 
par titular s4ating that the action is 
brolight for (he price of aiertain 
lot of goods sold to the tloftndaiv^ on 
such a day by A. B, the plaintitlN 
brokei, d(W‘S not admit tifat the goods 
purchased by the defendant of A, B. 
on the day specified, wcie the pro- 
perty of the plamtiil. JilaMutn 
Y.Stholc'*^ 4^311 

In an action of covenant, if money be 


paid info court on any one of iho 
brtachi^, il is unnectssary to piovc 
•the dccvl. Raudall \ » Lynthy Sj6 

PENALTIES*. 

, See Aprui viitisiiTP, IIawkpk. 
Uscu\. 

PERJURY. 

1 [fa count in an indicfment for perjury 
under lake to continuously the 

huhstume undeDtct oi vi\\jL\ tin difui- 
dant swore wlicii (namined as a wit- 
ness; it IS necessary, m support of 
this count, to piove, (hat in^r/^- 
stanu^and c(liLf he swoic the wholo 
of th if w huh IS thus set out as Ins 
(vu’enct, allhough (lie count con- 
taiii^ stvcral distinct assigunieiits of 
pii]ui^. JU c Y, Letfe^ ^ Jd4 

2. In an iiuhctnent foi per]ury before 
a sdect coimnitfie of ih house of 
Common , it was avetred, that an 
eh(t.on\v I'^duld fora boiough 

vij tui of a certain pt a ept of ill hof/t 
sheriff ojtJiL county by him duly issued 
to ifu badfff of the saiff boi o /g/i of 
N V’’ ill id, that this was rtot 
<i dt (nption of the precept, and that 
altlioii'h llie boiough was tlurein 
difhi ntl> dt nominated, (he ran «Tice 
was iimna ciiil. RtJCY.Leeft 139 

3. But (lu indictinent having stated (hat 

“yi. B and 6. D wcreienrned 
to serve as burgesses for the said bo- 
rough of N* this was consult ltd 
A deseripti in of the indenture of re- 
turn, and the borough being tlurtlii 
styled the borough of JL tlievanauce 
was held fatal, 141 

4. In an mdutinent for purjury lu an 

^ answei to a hill in Chance i^ , nie J3il[ 

was staled to have been filed by A. 
against B. (the now defendant) and 
anuthLn . I n laet it^ was hh d against 

B, C . and D , but theperjui v was as- 
signed on a part ol the answer which 
\ y Z was 
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,, material between A. and D — 
This held hot to be a fatal vari- 
ance. ^ Ib*f 

\B. On an indictment for perjury in an 
answer to 'a bill in Chancery it i- suf- 
fiejent (’vidence of the defendant 
having hwoni to the truth o^the^ 
answer^ to prove bis signature co it, 
and the signature of the Master in 
Chancery before wlioin it purports to 
be sworn. Rex. v. Uensotiy 508 

PHYSICIAN. 

(< 

If a roodical practitioner passes himself 
off as a physician, although he has 
no dcplorna, and no right to assume 
that character, be cannot maintain an 
action for his fees. lApscombe v. 
Hoi mas* 44 1 

* PLEADING. 

Sea Bills of Excuangl 10. CJua- 
RANTiK, Insurance, ^8, 29. JVlo- 

NEV HAD AND ULCEIVLD, 1. 

1. 1’o trespass for breaking aiu\ entering 
a house and staying ilicrcin t’nreo 
w'cclvS, the defendant pleads a justiii^ 
cation as to breaking and entering and 
staying in the house 24 iiours. The 
ph;a covers the wdiolc declaration. 
J^Jonprtvuii r. Smith* 175 

% Q. Jfto trespass for destroying a pic- 
ture, the defendant may plead, that 
it was a scandalous libel upon imli- 
viduals, and that being publicly 
exhibited, he cut it to pieces by way 
of abating a nuisance? Du Host v. 
Beresford*,^ ' 

3. A writ direct^ generally to the 

sheriff of a county, may be describ- 
ed in pleading as directed to the indi- 
vidual by name, who was in fact sheriff 
of tlie county whep the writ issued. 
Batchelor v. Salmon^ 52^ 

4 . An action brought to recover a par- 
ticular sum of money, may be dc* 
sxribed in pleading as an action for 
** the recovering of the said subi of': 


although in form it was 
an action of irover^ 62(i- 

5. Jf to tropa-bs by a tenant against a 
landlord for tuidiug liim out of pos- 
session, the defendant pleads a fact 
by which the lease was forfeited, and 
the plaintiff rrplicj generally de inju** 

t ria; when the. fact is proved by 
which the lea‘*c was forfeited, tho 
pltiiiUiff cannot give in evidence a 
waiver of the forfeiture ; but he 
ought to have replied this specially 
in avoidance of thc^plea. Warruly, 
Clare* 029 

POLICY. 

See Lvsr/IANCE. 

PilACTICE. 

1. When there arc several counsel on 

the same side, and a junior has begiiii 
to o^:aininc a witness, the leader may 
interpose, takotlie witness info his 
own iiarnl^, and tlnish the examina- 
tion, Bur ftti'ef one counsel has 
brought his examination to a close, 
a question cannot regularly be put to 
the witness by another counsel on the 
same side. Doe, v. Roe. , 280 

2. Coiinafl, although retained for the 

pbiinrnf, cannot withdraw Ihoieeoid 
tilla biief is delivered. Abilholy. 
BenediiiOy 487 

3. Where an action is brought to rc^ 
cover the ^IftiTStncc of an account, a 
paitlcuhir of the plaintiff's demand 

^ delivered undera judge’s orderought 
to give the defendant credit for pffy- 
ments admitted to have. Wen made by 
him, and to ^Ute llio exactsum wlucli|p 
plaintiff goas for. Adlington v. ^ 
Appleton* « 420 

4. la an action by the Assignees of a 
bankrupt, the notice under 40 G* 3. 
c. I2l. s. JO. that the defendant 
means to dispute the validity of the 
commission, is npt to be considered 
as part of the defendant’s regular 

evidonca 
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evidence in the cause, but may be 
jaroved at the beginning of the trial, 
and immediately puts the plaint itrs 
npon strict proofs of the trading, pe- 
titioning creditor’s debt, and act of 
bankruptcy. Dechaniw v. Lanc^ 3*24 

5. Noticeof trial may be given in K. I j, 
for the adjournment day in London^ 
and it is suiUclont to give such no- * 
tice H days in country causes and 

4 days in town causes^ before the 
first sittings after term. H, O. 

E. JHll, xii. 

6, Rule for spcciill Jan/ in Middlesex 
and London must be served day pre- 
ceding adjournment day, and cause 
then maiked ;is special jury in mar- 
shal’s book. JL 0\ 11, 1804. — Aii. 

PREMIUxMS OF INSURANCE. 

Ace Ijmsuuancl 2, 

PRINCIPAL AND AGEN#T. 

4f 

Sec House, 2. LtAx, 2. Set-off. 

J. Where a brokev is.^anfliofized by 
one man io sell gouils, and to buy 
such goods for another, an entry in 
his books of a saltr of these goods 
from the one to the other, signed by 
hiin, Is in general a binding contract 
* between the parties. The bought and 
sold 7ioie^ whicli is a copy of this en- 
try, is not sent to the parties for their 
approbation, l^it to inform them of 
the terms of the contjjict, Herman 
T. Ecale, • 337 

% But if goods in the city of JiOiidoii 
qre sold by a broker, to he paid bj/*H 
bill of exchnn^e^ the vendor has a 
right, withft a reasonable time, if he 
is not satisfied with the sullicioncy of 
the purchaser, to annul the contract. 
The Vendor, however, ipust intimate 
his dissent as soon he has had an , 
opportunity to inquire into the sol- 
vency of the purchaser. — Five days 
, coiKsidered too long a period for tins 
purpose. Hodgson t. Davkc^ d3Q 


o. The authority of the broker may^bc 
countermanded at any thne befbV^'Isl?' 
memorandum of the contract of sale 
Us written and signed by hhn, pur-* 
suant to the Statute of F raudis aj* 
though he has previously eiucrod into 
a v^bal agrivm^nt to sell the goods. 

V. Robinson^ 329 n 

4. I fa1^ insurance brokerkoeps a policy 
he has eilVeted in his hands, he is 
bound to ii<e. reasonable dibgcru’e to 
procure the undcrw!5tci& to settle 
and pay any lc;^s ti.at may happen 
upon it. Boa chi v. C/ cttjc'//, 

545 

5. If an insurance broker living at a 
distance from his principal, upon a 
loss happening, gives him credit in 
account for the money due from the 
underwriters, he cannot a considera- 
ble time after make a demand upon 
him for the amount of the si^nis sub- 
scribed by several of the uiuicrwriterii 
who have become insolvent without 
jiaying, J a me son v. Sicainstone^ 646 n 

6. if goodjj are sold by a broker with- 
out di^closi.Ig Ills principal, the pur- 
ciiasor is jnslifieJ in paying him in a 
dilleretit inanrcr from that slipulated 
for by terms of tlu^ contract.—. 

! the principal is disclosed 
at the time of sale. UluekOiirnYm 
AV//../CS*, 343 

7. The circumstance of persons selling 

ds being described in tile cafa- 
ioguo of sale ets sworn brokers^ is not 
sulficient notice to the purchaser that 
t}n*y are only agents, to prevent him 
^rom dealing with them as principals. 

. Ib^ 

8. Although a factor sell goods as a 
principal, yet, if before tiiey are all 
delivered, and before any part of them 
is paid for, the purchaser is informed , 
that they belonged to a thfrd per- 
son ; in an action by the latter for t lio 
price of them, the purchaser cannot 
sot off a debt due to him from the 
factor. Moare v. Oemenisony 22 

Y y 3 ‘ rilO- , 
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PROCLAMATIONS. 

A JudiTC at Nihi Prius will not take ju- 
dicial iiutlcc of the king’s proclatwa- 
tiouc. Von OiHcron Duicick^ 41 

PU0.\ftSS01lY NOTES. 

Bee Bills of Excha%jgf and 
MisisOKY Notes. 

PROPERTY TAX. 

Sf^c Use and Occupation. 

PROTEST. 

Sec Bills of Exchange^ Wy 3% 
PUBLICAN. 

An agreement between a brewer and a 
publican, that the publican shall take 
all his beer of the brewer, cannot be 
enforced, unless the brewer supply 
the pubfican with good beer, such as 
ought to giye satisfaction to his cfi?* 
tomers. Jlokome V. Jfrtc^on^ 3Ul 

2 / In an action on this agrccinept, the 
quality of the beer eauiiot he proved 
by shewing what sort ofa corunit). 
dUy the brewer furnished to other 
publicans during the saiuc period. 

lb. 

RECEIPT. 

Sec Partnlus, 4. S tasip, 

RE-EXCITANGE. 

1. Bills of exchange upon Lisbon 
were indorsed by A. tq R. in this^ 
country, and afterwards by H, to 
C, a Toercharit at Lisbon. When 
the bills became due, Lisbon was in 
the bands of the French and they 
were dishonoured. C. rc-drew upon 
11. in *iiOndon, but H. did not 
iioriour the re-drafts. It did not 
apj)ear clearly whether at that time 
there was an established course of 
exchange between Lisbon and Lon- 


don. In an action by li, against^, 
upon the bills, (he plaintiff’s claim to 
re-exebange was disallowed by the 
jury, and the court afterwards re- 
fused to set aside the verdict upon 
tliat ground. JJc Taaici v. Jlaring^ 

65 

2. The acceptor of a foreign bill of 
•exchange is not liable for re-ex- 
chungCj nor for more than the prin- 
cipal sum, together with interest ac- 
coiding to the legal rate ol inlei'st 
where rhe bill is payable. fVvnixc// 
v^ CiUi'^jordy 445 

RI'GISTER. 
bcc Siiii, Gy *7, 8. 

REPRESENTATION. 

See DLcr.rrrLL Rlimiesentation. 

In.'^luanck, ^0, 21. 

r 

t 

SALE. 

Sec Caiuiifj{.* Piiinctpal and 
Aoi N r. 

. If thi'rc be a contract for the sale 
of goods by a paitieular ship on r/r- 
mv.'/, this means on Ihe aiiivUl of 
the goods which tiie siu]) is exjiected 
to bring, and if the .ship ai rives 
cm))ty , without any default on the 
part of the vendor, is not liable 
to the purclia.s(;';Joi’ the noiudelivery 
of the goods.* l>o^U v. SiJJ'kiny 326 
IJcacci V. lltnnblcy 327 n 

2. A, sold to li. all the licmp thai^ 
might be shipped on board certain 
vessels at Riga not cxct^cding 300 
tons, by C. the agent of the con- 
cern. C. shipped on board of these 
vessels only tons of hpmp oii'ac- 
^ count of A.y but .npwardif of 300 
tons on acoouut of other persons. 
Held, that the contract must bccon- 
iined to such hemp as C\ should ship 
as agent to A.y and that A. 

answ er- 
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answerable to R for more than the 
71 tons, IIayxs:ard v. Scougall, 56 

3. The owner of goods sends them to 

a w harf in the Borough of South-- 
Tcark^ where goods of the same sort 
are usually sold: The wharfinger, 
without any authority, sells them to 
a bona yrr/cpurchaser, who duly pays 
for them — This is not a sale in marJ 
ket overt to change the i)ropcrty,^aiul 
trover lies for the goods at the suit 
of the owner against the purchaser. 
iViJkinson v. Kmg^ 335 

4 . (ioods sold rt'tnain at the risk of the 

seller while any thing is to be done 
to them by him to ascoriaiii the 
amount of Ahe price. Therefore 
where 280 bales of vskins, (stated in 
the contract to contain 5 dozen in 
each bale) were sold at 57s. b‘tl. a 
dozen, and it was Ihe duty of the 
seller to count over the skins to sec 
how many each bale actually con- 
tained ; bat any enumeration 

tooli; place, the whole vverecouMimed 
by fire ; — held, ^lian,ati action could 
not bo maintained against the pur- 
chaser fur the value of the skins, and 
that the loss fell entirely upon the 
seller, Zagurj/\. Fnrncll^ 2 10 

5. A warehouseman who, on receUiiig 

" an order from the sidler of mall to 

hold it on account ol the piirchater, 
gives a written aeknowledgermiut that 
he so holds i%, cannot set up as a 
defence for not ileto'nug it to the 
purchaser, that by theiff.ago of trade 
the property in malt solii is not 

♦transferred tdl it is a#d 

that before the malt in question was 
rc-measureil, ihesellcr became bank- 
rupt. Stonard v, Uunkiuj 31 1 

C). Jf it is stated generally in a l^ught 
and sold note that th^ goods are to 
be paid bt//'* evidence cannot j 
be received to shew, i\vAt bij bilti^ 
meant an approved lull : and semblc 
that an approved bill is a bill to 


which tbcrc-is no reasonable objec- 
tion, and that ought to be approved. 

532 

SEAMEN’S wages. 

1. In an action for seamen’s wages the 
plaintilf may qfider 2. G. 2. c. 

• gife evidence of the contents of the 

ship’s articles, without having served 
a notice to produce them, liowman 
V. Manzthnan^ 3l5 

2. A seaman at monthly wages, who is 
impressed or enters from a merchant 
ship into the royal navy during a 
voyage, is not entitled to wages to 
the time of his quilting the ship, un- 
less the voyage be completed, jnonj 

320 n 

3. In the course of a voyage some of 

the seamen desert, and the captain 
not being able to find others to sup- 
])ly their place, promises divide 

the w.iges which would have become 

due to them among the remainder of 
the crew. This promise is void for 
want t/ consideration^ Stdk v. jV/y- 
rick, * 317 

^1. Where it is provided by a ship’s ai- 
tides that^ny of the crew who shall 
absent themselves from the ship with- 
out leave shall forfeit their wages, if, 

• after one of the crew has soabsoiUeil 

hjmself, the master receives him back 
ai;ain and allows him to work likethe 
,c»theis, the forfeiture is waived, and 
the wages arc recoverable. Miller 
V. hrant^ 5ii0 

i gKT OFF. 8. 

See Pill NCI PAL and Agent, 8. 

In an action for premiums by an under- 
writer against an insurance broker, a 
lu‘S may Ijc. set oil that has happened^ 
uj o i a [)oIicy subscribed by rtic plain- 
lil't to Ihedcfcndant, which the latter 
effected with a dW crcdcrc commission. 
H ’lonluU V* RoberiSy 5SG 

V y 4 . SHEIUFF 
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See Action, 10. EvjhlkcC; 4 ^ 5 , 

Eli: A DIM. o. 

,, SHIP. 

AV(? EvTDENCr. FuCr rllT. LjF.Xj 3. 

1, If l^y roasoii of i he ciowdcd slate of 
the Lotidon DocLsj a sJiip is detained 
there before she can be unloaded, a 
longer time than is allowed for that 
}nirpo.se by the lenns of the charter- 
party, fhc frei^Uer is liable for this 
detention to tlie ovvner of the ship. 
Jlandidl v. Lijueh^ 

2f If by a charter-party leave is given 
to detain the shi[) a certain ninnbei' 
of da) s for thepiirj)oso of diseharginjj 
her cargo, this amounts to a cove- 
nant on the part of the freighter, that 
ho will not detain her longer, iu/w- 

r/w7 V, .(jc;v/e/?, JoG 

3. If the freiglitcr of a ship e/n|)lo)ed 
to bring a cargo of wine into the 

‘port of London^ covearant to unload 
her ill the usual aftdcu.doiuutnj tnue at 
her port of discharge, he is not liable 
for the detention of Ifie shi)) in the 
London Docks, if slie ijidiieie un. 
loaded in her turn into the bonded 
warehouses. Rodgers v. Fo/vvo/fv.^, 

ds:j 

4. If by a bill of lading of a cargo of 
brapdy brought into the I.ondon 
Docks, no time is stipulated within 
whicli it shall be unloaded, the im- 
plied contract on the part of the 
consignee^'is' to discharge the ship in 
the usual and customary iiiPe, fornn- 
Joadirig such a cargo; — winch is the 
time within w hlch the bf aiidies can 
bo unloaded in the Dticks into (lie 
bonded w aiehoiiscs. '1' hereto re, the 
tVn*>li4:ieeic.s not, uiMler these circum- 
Maaecs liable to lUiike eoinpeii>ation 
to the owner of tine ship, in the n.j- 
ture of a demur rage, for any dejay 
occasioned by tJic ciow dcd sutc of 


the London Docks^ although the 
cargo might have been landed sooner, 
if the duties had been immediately 
paid. Burnmter v, Uodgsvn 488 

i). I f a ship is chartered for a particular 
voyage, and put up as a generalship 
by the charterer, it is not enough to 

. make the owners liable for th6 non- 
delivery of goods to shew that they 
■>verc put oil board the ship to be car- 
ried ill this voyage, unless it be proved 
that they were received on board by 
sonic person appointed or authorizcil 
by the owners. Macknizic v. liowe^ 
. . ' 48^ 

6. The defendant purchased a ship taken 

in exccution undcr a fi. fi^. in the year 
liSUo ; but Ihe legal title was not re- 
gularly transferred to him till 1810. 
1 II I HOG he entered into an agreement 
with file captain to let him the ship 
for three years at a certaij[i^, yearly 
rent and in no w ay interftjjred with 
tbe management of Ole ship after- 
wards. Held, that the defendant 
was not liable for stores supplied to 
the ship during the three years, by 
order of an agent of the captain. 
Frazer y* Miu\di^ ti\7 

7. To prove that A, is liable as a re- 

gistered ow ner of .a fvlup, entries iii'iho 
custom house books of the port of 
LonJ.on and of the out port to whicli 
the ship belongs, stating that she was 
transferred to A, by IF, the original 
owner, are lu^ sufllcient evidence. 
Frazer v. lloi.kins^ J7l 

8. In an acriou against several defend- 
anf«, for stores supplied to a ship by 
onlcr of the captain, Ihe register ob- 
tained on the oat*" of one'W the de- 
ftMidants is prima facie evidence of 
ow ncrif nip against all. btolies \,Carne 

339 

9. ^ The owners of ^ post office 'Jiacket 

arc liable for . stores ordered by tho 
captain who isappoiuted by the post- 
ma’vtcr-gencral, , lb, 

10^ The .captain of a ship ^has no 

authority 
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authority as such to agree to the sub. 
stitutiou • of another voyage in the 
place of one agreed upon between his 
owners and the freighters of the ship 
in England, and on which he has 
sailed to a foreign country. Burgon 
V. Shurpe 629 

i 1. Although the captain of a ship find 
it impossible to reach his port of des- 
tination, he ha^ no implied authority 
to sell the cargo in a foreign port 
into which he is driven for the be- 
nefit of the shippers ; and if he docs 
so, though acting bona Jide^ for the 
interest of all coucei ned, this is a tor- 
tious conversion for winch the ship- 
ow ncr is lieble. Fm Omeron v. 
Domcky 42 

1% If a ship is detained beyond the 
' days of demurrage allowed by the 
charter-party, the stipulated demur- 
rage is prima Jade the measure of 
compensation for the further time; 
but it is compttii^t to the owner or 
the freighter to shew that this would 
be more or less tliaUrSi fair compensa- 
tion for the detention. Moorsom v. 
iklly Old 

SLANDER. 

^cc Liucl Wouus. 

SPECIAL JURY. 

Sec PuAcTici;, 6, • 

sta(5e cQAcir. 

1. In an action against tne proprietor 
of a stage coach for negligence, 
^hereby the coach broke down, aitd 
the plaint^ travelling by it as a pas- 
senger, was hurl; to prove negli- 
gence, it is prima fade enough to 
givc^ evidence of the coach leaving 
broke dpwn;— from ^Iiich negli- 
gence will be inferred. Christie v. * 
G7'iggSy 79 

% The proprietor hf a stage coach is 
not answerable for aity damage that 
may happen to a passenger frdm the 


coach being OTcrinrned by a m ^ 
accident, ‘ B 

STAMP. 

1. A receipt for the price of a hor. i: 
containing a warranty bfsoundiu .^ , 
may be read ip evidence to prove ti - 

• warranty, without * an agreeim‘5- 
stamp, Skrine v. Fdmore* 4^ / 

% III an action for not delivering goo' ^ 
made by the defendant for the plaii < 
tiff in pursuance of an order, a tr.< 
inorandum in wriling ordering ti ■ 
goods, but notrpruving tlie contr.s 
between tlio parties may be read i 
evidence without a stamp, ingra., ’ 
V. Leap 1 

STATUTES- 
IIcN. 8. 

3. c. n. (Surgeons) 1 I ! 

27. c. ](>. (InruJlmciils) 

35. c. 8. (Surgeons) 1.' 

Elizabeth. 

5. c. (Apprenticeship) L 12." 

293. / 

^ Jac. I. 

21. c. 19. (Bankrupt) 49. 

• Cau, 2. 

26. c. 3. (Stat. of Frauds) 104» 2^: ? 

• William 3. 

7 & 8. c, 22. (Ship's Register) 17! 

8 9. c. 11. (Inquiry) J -i. 

40 . & 10. c.^117. (Bill ofExchang. . 

2i > 

AiVXE. 

4. c. 10. (Bail Bond) 3' . 

8. c. 19. (Copy Right) i . 

12. c. 16, (Sorivciicr) V V 

Geo. % 

2. c, 23. (Attorne)'’s Bill) 2^7 
• — c. 36. (Ship's Articles^ Seamci. 
Wages) ,315. 7‘. > 

4. c. 2*.. 
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4* c. 28. (Double Value) 453 
5. c. .^0. (Bankrupt) 312 

H. c. 19. (Distress Double Rent) 
115 59t 

13. c. 19. (Horse racing) 438 

18. c. J8. (County Election) 640 

19. c. 32. Bankrupt) 312 

24. c. 44, (Notice of Action) 195 

25. c. 33. (Marriage Act) 297 

Geo. 3, 

13. c. 84. Tolls) 393 

17. c. 42. (Bricks) 147 

26 . c. 60 , (Ships Register) 171. 339 

29. <J. 26. (Hawker) 288 

33. c. 2. (Naval stores) . 221 

34. c, 68. (Ships Register) 171 

42. c. 107. (Deer) 654 

43. c. 57. (Convoy Act) ’ 53 

45. c. 72. (Army and Navy) 225 

46. c. 135. (Bankrupt) 129 

49. c. V?}** (Bankrupt) 181. 325 
— c. 126. (Suie of ofiices) 234 


STOPPING IN TRANSITU. 
See SalEj 3, 4^ 5y 

When the purchaser of goods l»as 
lodged an order to deliver them with 
the wharfinger' in whose warehouse 
they lie, and the latter has trans- 
ferred them in his books into tlie 
name of the purchaser, the ven- 
dor’s right to stop them in transitu is 
gone, and the wharfinger is bound 
to hold them as the agent of the 
purchaser. Harmans , Anderson^ 243. 
Et per Curiam in Banco, The same 
effect is produced, by the delivery- 
note being lodged with the wharf- 
inger, without a transfer in his 
books. lO, 

, SURGEON. 

St'iuhley that notwitlistanding 3 If. 8. 
c. 1 1 . which enacts, that no one shall 
practise as a surgeon in London, or 
7 miles round, without being licensed 
by the college of surgeons, under the 


penalty of 51. amonth ; a person who 
is not so licensed may maintain an 
action for business done as a surgeon 
within these limits, the statute con- 
taining no prohibitory clause; And 
at any rate, it is incumbent upon the 
defendant in such action, to give 
ovideiicc that the plairHiff is not rc« 
giilarly licensed as the statute diiecfs, 
Cremfire v. Le Ucrc Bois yalon, 

U4 

THEATRE. 

Although the audi(*nce in a public 
theatre have a right to express the 
feelings excited at the moment by 
the performance, and in^this nmnner 
to applaud or to hiss any piece wlueh 
is represented, or any })erformer who 
exhibits himself on the stage; yet if 
a number of persons having come to 
the theatre with a predetermined 
purpos i of inteiTUi>ting the perfor- 
mance, for this pir'fpose makca great 
noise and di?^turbance, so as to ren- 
der the aetc'is enfooly inaudible, 
though without olfering personal 
violence to any individual or doing 
any injury to the house, they are, in 
point of law, guiKy' of a riot, Clif- 
ford v. Brando ft j 358 

TIME. 

A patent dated lOtu May, contained 
a pro\iso that a spcciheation should 
bcinrolled wi^lnii one calendar month 
next and immediately after the date 
tiiejeof. 3'hc specification was in- 
rolk'd on the lOtb of June following 
— IJetd that tho month not be- 
gin to run till the day after the date 
of the nalent, and that the specifica- 
tion was in lime. IVaison v. Peurs^ 

- , <^94 

I) 

TOLL. 

A waggon returning from London 
loaded 'with dung, is not liable to be 

weighed 
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weighed and charged for overweight 
imdcr 13 G. 3. c. 81- or 14 G. 3. 
c. by carrying home two empty 
bottles and an empty basis ct, in which 
the produce of husbandry had been 
brought from the country the same 
day. Chambers v. Eaves ^ 3113 

TREES. » 

1. A covenant in lease to deliver up 
at the end of the term all the trees 
standing in an orciiaid at the time of 
the demiscj reasonable use and iccar 

onljj uccept^d^'^ is not broken by 
removing trees decajed and past 
bearing, from a part of the orchard 
wliieh ’^as <oo crowd(td. Doc 

iL Jones el nx, v. Crouch.^ 419 

2. Tenant for years cannot maintain 

trespass dc bonis aspoilaiis for timber 
cut down on the demised premises. 
Evans v. Evansp 491 

TRl^SPASS. 

See 2. 

1. Tf the owner of a clnitiel gra- 
tiiilousl/ p^fuilt another pel son io 
use if, the owner may maintain tres^ 
pas^j for an injury done to it, while 
if is so used. LoUin v. G o’-.v, 4G 1 
t. If an injury is let eived from the im- 
mediate, though uiiiiiteutioyal, act 
of another, the remedy Is trespass, 
atid not case; and the Court of 
K. H. will not permiJ^'’ this doctrine 
to bo questioned on a motion for a 
^new trial. 4b 5 

3. Trespass will not lie for an irregwlar 
distress, ere the irregularity com- 
plained of is not in itself an act of 
trespass, but consists merely; in the 
oirAssion of some of the fornis re- 
c^uired iTl conducting the distress, — 
such as procuring goods to be ap- 
praised before they are sold. 'J4ic 
true construction of the provision in 
11 G.2. c. 12. ^ 19» that il^e party 


may recover a compensation for the 
special damage he sustains by an ir. 
regular distress in an action of Ires^ 

• ^^pass or on theciiic^'*^ is, that he must 
bring if the irregularity be 
in the nature of an a(?t of trespass, 
and cY/'C, if it^bc in itself the subject 

I matter of an action on the case 
Messing y, Kemble^ 115 

4. A sho])-kceper may maintnin tres- 
pass for taking goods sent to Jiiin vti 
sale or Eeiurn. CoIlvUI v. Haves 

575 

5. To trespass for>unn}ooiing the pfaiiu 

tilPs barge, for the defendant having 
pleaded merely the gene/ nl issne^ can- 
not give in evidence that he removt^d 
it from a situation of danger by the 
plahitih’s authority : or that being 
frozen to the baigc of a third per- 
son which the deleiidiiut was aiu 
thorized to remove, the one was 
inevitably unmoored with tffe other, 
and that tliey* were botli brought to- 
gether to a place of safety, ilb/- 
man y DolzceUy 378 

6. ^n trespu%s for running with a eait 
against plaintjll’s chaise, the defend- 
ant cannot give in evidetice under 
not guilt that thccait and the eluiso 
were travelling on the high ro.id ia 

, opposite directioiib, and that tlie col- 
lision between them iiapptund from 
rile negligence of the pUinlili, or 
from inevitable acciuent, Knapp 
V. Salsburyy 5\JO 

7. If A. fora fraudulent i>urpose mixes 
his goods with B/s, still if tiny can 

. be distinguished, he retains the pro- 
perty in them, and he may mam tain 
trespass against a person who, liaving 
a right to take B.’s goods, iguoiautJy 
takes these goods of A. as part of 
E’s. (^olicell V, Heevesy ^ 370 

TRIAL, NOTICE OF. 

iSVc Fuactice, 5. 


TROVER. 
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TUOVEU. 

See Bills of Exchangk, 23. 

Lien, 2. Pleaiu^jgj 4. 

TWO-PENNY POST* 

See Bills of Exciiai^ge 14^ 29» 
VARIxVNCE. 

SceBxiL Bond. Bills or Exchange. 

Plkjury. Plea o INC. 

1. Iri an action for a iriiilitious prosecu- 
tion, an allegation in the declaration, 
that the person prostcuted was ac- 
quitted by a jury in the coiu't of our 
lor if the hingj before the kin himself 

* atlVesiminstcrj before the Chief ,f us ^ 
ticCy is not supported by a record, 
from which it appears Unit Ihe trial 
toolc place before the Chief Jtislice 
at Nisi Prins, Woodford v. jishUuj^ 

2. A bill oj*^,^-?%'chango expressed oo the 
face of it to be for value deli- 
reredf^ is stated in pleading lo be 

for value received/’ This is not 
a material variance. Joizes v. Ahns^ 

30{\ 

3. If a declaration states that on ‘^ueha 
day the defendant drew a Ipll of ex- 
change, without alleging that it bore 
date on that dale, tlie da}/ in tl»o de- 
claration is immaterial, though not 
under a videlicet. Coxen\, 

307 n 

4. But where the declaration alleged 

that the defendant on, made his 
certain bill of exchange in writing, 
hearing; date the same day and year 
aforesaid^ and the real di\ie of the 
bill was dilVercnt, the variance was 
held lo be fatal, 308 n 

5. In an aeti{)ii by the indorsee against 
ihe accepfor of a hill of exchange, 
iKc ileclar^'tion stated, that thcpa}/ce 
indorsed it, his oxen proper hand hchi^ei 
thereunto subscribed. It appeared that 
the payee's name upon the back of 
the bill, was written under his au- 
thority, by his wife. SemOIe^ that 


this is no variance ; and at any rate 
the defendant is not at liberty to ob- 
ject that the hid orsement is notin the 
' hand writing of the payee himself^ 
after a promise, with a knowledge of 
this circumstance, to pay the bill. 
Jfelmslej/ v. Loader 450 
Ci ill an action against the drawer of 
a ’'bill of exchange, the declaration 
stated,* that the defendants made the 
bill llieir own proper hami,s being 
thereunto subsciibed.” Jn fact, 
their firm of A. ik Co.” vvas sub- 
scribed to the bill. — Khc judge rc- 
. fused to nonsuit for the variance. 

Jones V. iVIarSj 305 

7. To support an allogatian, that to 
an infoaiiatiou in Ciluincery agaii^st 
1\ Eamy^ tiie answer of the said 
T, Kr/w/y was filed,” it is enough lo 
put in an oiricecr)[)y of an answer to 
the iiifonnalion, enf/led, ‘Mhe an- 
suer of . i-'ainyf" although this be 
signed T, Jinc^„ Ifi'^lLr v. Turner, 

• S7 

V KNTJE. 

.Vtv Pmmmi. 

1. In an action for suspeuding a lamp 
Ix'foro j)laintil{\s liouse, to denote 

. that he kept a brothel, the parish in 
which the declaration states the house 
to liave’stood and the tort to have 
been coiiiinittcd, is to^be consi<lored 
as venue merely',. .:ot as local descrip- 
tion ; and it is immaterial whether 
there be any such parish in existence. 

I Jelferies v. Di^ncoinb^ 3 

2. It ti man writes a letter with intent 

to jirovokc a ehall*. >ige, seals it up, 
and puts it into the post-ollice in 
AVestrnt ister, addressed to a personal ii 
the city ofLoidon, who receives it 
nlhore, tlic writor may be indicted for 
tliis oftbnee in the county of Middle- 
sex. Ilex V. Williants^ fiOO 

3. In an action on 1 cSt 2 P. & M, for 
driving & distress out of the hundred, 

if 
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if the hiinilrcll in which the cattle 
w (Tc distrained be in one county and 
tlic hundred into which they were 
driven be in another, ihoYcnuc must 
be laid in the latter county. Pope 
q. t, V. Daviesy S66 Overruled by the 
Court ofC. P. 2 TmnL 252- 

USE AND OCCUPATIOiV. 

1. In an actionforuscand occupation, 
Avh. re the defendant lias conic in un- 
der the plaintitf, he cannot show that 
I ho plaintilPs title has expired, un- 
less he solemnly renounced the plasn- 
tilf’s title at the tiincj and coimnouccd 
a fresh hotdiii^ under another person. 

Uidls V. J I 

2. Jn an action for use and occujiation, 

w h(‘rc tlie defendant did not come in 
ufuler the phiijititf, the j)laiii(ilf can 
only recover rent from the tiine ho 
has had the le.fal osfa'e in liim, al- 
though he muy hvivc had tlue e(juit- 
able estate long before. Cobb v. CV/r- 
penter^ 1 3 n 

3. In auacti^m for ‘?sean(l occupation, 
the property tax w ill not be deducted 
at Xisi Pii'.e (Vom the rent due. Po- 

coik V. Ei(.dac»y lt>l 

♦ 

rsL’iiv. 

1* Semblc^ that lending money on con^ 
timiution^ is usurious.* ^med/e^j v. ^ 

2. A bill of cvcuapgc is void in the 
liands of a bona fule indorsee, if it 
was drasvn in coiisequcuce of an usu- 
rious agreement for discoifiitingtt, 

Inaitt^rngh the drawer, to wrfose older 
it was pa^’able, was not privy to this 
agreement. AcJcland v. Pearce^ 5,99 
in an action on a bill oR^xcliange, if 
it appear that thl*. plaintitf discounted 
it for the defendant, and rci|l]ircd 
him to take the whofe or part of the 
amount in goods, tlic onus lies upon 
p the plaintitf to prove, that the goods 
of the value at* which they 


w ere estimated, for the purpose of 
rebutting the presumption that the 
transaction was usurious. Daw v* 
llardaae^ 674 

4, In an action by the Indorsceof abill ' 
of exchange, although it appears 
that the plaintiiT, in dLscountiiig it, 
required the indorser to take part in 
goods; still, if the latter voluntarily ; 
acceded to that proposal as advaiw 
tagcoiis to him, the plaintiff is not 
bound to prove that the goods were 
of the estimated value, and the bur- 
then of tlie proof lies upon the de- 
fendant it ho w^ould impeach the 
transaction as usurious, Coornhe v. 
d///ev, 

6, Where a factor advances money to 

purchase goods, if he receives, besides 
legal interest, a higher coinmissNuv 
on these purchases than he w'ould 
have been contented to take had he 
not advanced the money, the trans- 
action is usurious. Hunts v. Bos» 
ton, 918 

6 In an action for usury, the for- 
bearance was laid to have been from 
the 2 1 St of A pril. On that day, the 
borrower, received from the defdnd- * 
ant, ; s part of (he sum lent, a cheque ' 
xvhich w as void tor w^ant of a stamp* i 
This the borrower the same day\ ‘J 
paid into his banker’s, who imiuc- 
cliately gave him credit foe the 
amount, but who did not themselves 
receive jiaymcnt of it (ill the fol- 
lowing day*— Held, that as to this 
sum there was no forhearaucc till rlic 
22d,»and that there was thus a fatal 
variance between the declaration ^ 
and the cvideuec. Burrodaile q. t, 

V. Mlddktotu 

7, If one acting as a broker, get I 
discout^^l by another person ' 
interest, the traiisacti' 

rious, however la*' 
he may himself 
where the acre 
chaiv^' 



<594 


1 N D E X. 


the drawer to discount other bills 
for them, to enable them to take it 
tip, and he agreed to got them dis- 
counted by another person on receiv- 
ing for himsci/ lOs per cent, beyond 
the legal interest, and bills were ac- 
cordingly accepted by them, which 
he got discounted pursuant to the 
terms of the agreotnent, — it was 
< h»*ld that these bills were valid in the 
hatjtids of abjoa fide indorsee^ al- 
though the person who got them 
discounted was liable to a penalty 
fur taking excessive commission. 
Dd^ttaHn. fy^licj 33 

WAflEll. 

1. An aclion cannot bo maintained on a 
wager on a point of law in which the 
parties have no interest. Jlenhin 
V. Gcrssj ^ 40H 

An action beson a wMger on a horse 
race, if neither of the stims betted by 
the parties ainouuts to Kh. and the 
race itself ib run for the sum of 50'. 
ur upwards. iM^ilcstcr v. 

WARRANTY. , 

See lioHSE, 2, 3. iNStjllANCE, 7. 25, 
26, 27, 30. 

WHJ.. 

See Evidence, 7, 8. 
WITNESS. 

See Aitesting Witness. Pjiac- 

TICE, 1. 

1. A creditor of a bankrupt who has 
not proved his debt under the com- 
‘■^sion, is a cempetent witness to 
"t the ci»mmission, MpJiough 
•’se the estate. ^VilUams 
301 

’ value of goods 
tendant’s credit 
•v ivS nut 
dll- 


tiff, without a release. Wn^ht v. 
iFardic^ 200 

C. If this person be a married wo- 
man living apart from her husband, 
whether he must be released lu ren- 
der /it?i^at coinpfefdn't witness ? /5. 

3. In an ttetiun by the indorsee against 
the rawer of a bill of exchange, a 
prior indorser is a competent wit- 
ness to prove that the defendant 
promised to pay the bill after it had 
become due, Stevens v, L^nch. 332 

4. In an action of trespass, a co-lre.s- 

passer not sited is ;i competent w itness 
for the plaintitl ; but if one of seve- 
ral (kfendants allows judgment to go 
by default, he is not a compi tent 
witness for the plaintill, altliough he 
is for his co-defendauis. Chapman 
V. Cii'avcs^ o33 )i 

5. In an action by the assigneed of a 
bankrupt, the petitioning creditor 
is not a competent witness to su]>- 
port the "commission, at^thougli he 
may bo called on tho other side to 
prove it invalid. Green v Jo7ics^ 411 

6. If a witness unexpectedly give evi- 

dence against the party calling him; 
although his evidence cannot be in 
part relied upon and the rest of it 
disproved, it may be entirely repu- 
diated, and witnesses may bo called 
on the same tide to contradict him. 
ytkxander v. Gibson^ ^ 556 

7. A witness for the purpose of refresh- 

ing his memory, may refer to entries 
ill a book, w hich !.odid not write with 
his own hand, but which he regu- 
larly examined, from time to 
soon after they were writte.., and 
while the facts stated in them w ere 
fresh in bis rccoHoctior. Burrough 
y, Martin^ ^ «. 1 12 

8. In a regular examination upon the 
voire dirc^ before the examination in 
chief, a witness may be interrogated aa 
to the contents of written instruments 
not produced ; but this cannot be 
done after the examination in chief, 

although 






